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SECTION Ihtroduction

1.1Introduction and Overview

Adults have a constitutional right to live their lives as they see fit, within the confines of the law.
Inherent in this is the right of setfetermination. Because of this, one of the basic tenets of the
Department is that any intervention must be the &antrusive/restrictive alternative that is
appropriate to address the needs of the individual. Therefore, all potential options should be
thoroughly explored prior to seeking appointment ofgaardian, conservator, or health care
surrogate whichwill resi NA O G KS AYRAGARdzZE £ Qa O maddiiion,i dzi A 2 v
thorough exploration of the existence of advance directives such as a living will, medical power
of attorney, durable power of attorney, etc. is to occur prior to accepting appointroka Health

Care Surrogate. Als@ds intrusive alternatives to guaehship/conservator appointmerghould

be considered includinglealth Care Surrogate (if assistance is only needed veidtith-related
decisions), Representative Payee (if the incasne government or other benefit) and others.

A reasonable attempt will be made to accommodate individuals with disabilities and examples
of this include: Auxiliary aids for individuals with disabilities where necessary to ensure effective
communicationwith individuals with hearing, vision or speech impairments will be arranged and
provided. All offices have the capability to accommodate individuals that utilize TTY equipment.
If further assistance is needed, the worker will contact the local Divisi®ebé&bilitation as well

as the West Virginia Commission for Deaf and Hard of Hearing at (3046358 The TTY toll

free number is 1866-461-3578.

Culturally competent practice is ensured by recognizimggpecting,and responding to the
culturally defined needs of individuals that we serve. If somewrexisan interpreter, the worker

must contact local resources to locate an interpreter. Exampleside, but are not limited to,

the Board of Education, locablleges,and Division of Rehabilitation. If a local community
resource cannot be located, the worker will seek other resources such as the Department of
Justice Immigration and Naturalizationr@ee at (304)34-5766, 210 Kanawha Boulevard, West,
Charleston, WV 25302. If an interpreter is used, confidentiality must be discussed with this
individual, reminding them that all information is confidential and must not be shared with
anyone.

If an inerpretation services are needed (and all other resources have been exhausted); services
can beprovidedby Interpreters Unlimited, INC. A formal request will need to be made to the
appropriate adult services consultant. The consultant will make the foratuest to the BCF
Payments and obtain the unique individual access code to be utilized for the interpretation
services.

There are times when an adult may become incapacitated textent, he/she is no longer able
to make decisions on his/her own haif. When certain criteria are met, he/she may need a
Substitute Decision Make&o be appointed to make personal decisions on his/her behalf.

A Substitute Decision Makenay be appropriate when:
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9 the adult requires assistance with medichdcisions

1 the adult has not designated anyone to assume decigimaking for thempy execution

of a durable power of attorney, anotheradvanced directive.

the previously appointed substitute decisiomaker is not available and/or

there is no known other advanced directive to provide guidance about medical care

andor other types ofdecisions.

1 A substitute decision makemay be appointed to make personakdsions for an
individual who is unable to make these types of decisions independently.

= =

Guardianship Appointment

In order for a guardian to be appointed, a petition requesting this type of appointmeist be

filed with the Circuit Court. If, during éhGuardianship hearing, it is determined by the court that

the adut YSSGa GKS RSTAYyAGAZ2Y |a | GLINRGSOGSR
Conservatorship Act, a guardian may be appointed to assist the protected person with personal
decisions. The authidy of the guardian may extend to all personal decisions affecting the
protected person or may be limited in scope or duration by the court. It is always preferable to
pursue the least intrusive type of appointment that is appropriate to meet the indifidQaa y S SR a
(i.e. temporary guardian, limited guardian, full guardian). The Department of Health and Human
Resources may be appointed to serve as guardian in instances where there is no one willing and

able to serve in this capacity.

Guardians have a fiduciary duty to the protected person. A fiduciary duty means spatal
relationship of trust, confidence, or responsibility exists. When the Department is appointed to
serve as guardian, this duty legally obligates the Departmeact in thebest interest of the
protected person.The duty to act in the best interest of the protected person includes taking
actions that may be adverse to the Department, Bureaus within the Depattarahother state
agencies wheadvocating for sefiees or civil remedies on behalf of the protected perddnder

no circumstances will guardians employed within the Department put the interest of the
Department or Bureaus within the Department before the interests of their protected person.

Whentheass a i yOS ySSRSR SE(GSyRa (2 RSOA&aA2ya NBf
financial affairs and estate, the court may appoint a conservator. The Shetlig otounty in

which the petition idiled, is the entity designated to serve as conservatoraf protected person

in instances when a oservator is needed but there 0 one who is willing and able to serve in

this capacity. The Department may not be appointed to act as conserxatérGode844A-8).

If the Department is present during a hearing where the Department is ordered by the court to

be conservator under these cimstancesthe Department musbbject during the hearing so

the objection is noted in the court record. Immediately following the hearing/notification the

Adult Service worker needs to consult with their immediate supervisor aricégal Counsel for

Adult Service$or assistance

The role of the guardian is distinguished from the role of a conservator by the natthre of
decisions they are each authorized to make. Guardians are authorized to make certain personal
decisions while conservators are authorized to mékancial decisions.
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Appointment of a conservator is a mechanism for assuring the protection of financial income and
assets of incapacitated adults. State statutes require that the court select the individual or entity

that is best qualified to act irhe best interest of the protected person, ability of the conservator

to carry out the duties and responsibilities of the office, and commitment to promoting the

LINEP G SOGSR LISNER2YyQa ¢St TINBD | OAWLEINENKAIS NI | LILI
must be the least restrictive possible and the powers granted shall not extend beyond what is
necessary to assure the protection of the individual. Appuent of a conservator severely limits

the rights of the protected person to act on their own behalf. The local Sheriff may be appointed

as conservator of last resort.

Note: While the statute allows a Guardian ad litem to be appointed for an indivichadr the

age of eighteen (18) years old, this does not come under the jurisdiction of 3elices,

unless the individual has been emancipated. Also, if the client has an appointed guardian and if
their assetsare notsignificant to warrant a conservait a Representative Payee can be arranged

G2 KStfLI Fdaarad gAGK GKS AYRAQGARAZ £t Qa FAYIlI yOAL

Health Care Surrogate Appointment

Fora Health Care Surrogate to be appointed, a qualified physician, qua#iehologist,or an
advancel practice nursenust have determiadthat the individual is no longer able to make
decisions on their own behalf. The authority of tHealth Care Surrogate is limited to health
care decisions affecting the individual. Thepartment of Health and Human Resources may be
appointed to serve as Health Ca&Barrogate in instances where there is no one willing and able
to serve in this capacity. WhendlDepartment acceptsappointment to serve as Health Care
Surrogate, this duty obligates thigepartment to act in the best interest of the individual.

Note: While determination of incapacity may be done bgualified  physician, qualified
psychologistpr an advance practice nurse, actagipointment of a Health Care Surrogate may
only be done by a qualified physicianaalvance practice nurse. A second opinion is only
required if treatment for mental ilinesand/or addiction will be needed. (See Agptment of

the Department as Health CaBarrogate for additional information)

1.2 Statutory Basis

Adult Guardianship

The West Virginia Guardianship and Conservatorship Act, originally enacted ircaS@dned

in WV Code 844A-1of the West Virginia State Code. This Act outlinescihrmimstances under
which a guardian or conservator may be appropriate, the procebg timllowedfor a guardian

or conservator to be appointed, and the duties aedponsibilities of appointees. In situations
where a guardian is needed, but there isaree willing and able to serve in this capacity, the
Department may be appointed. If,cmnservators needed and there is no one willing or able to
serve, the local Sheriff mdye appointedWV Code 844A-8.

Any adult individual may be appointed gerve as a guardian, a conservator or both upon
duties of guardian or conservator and upon the determination by the court thaintieidual is
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capable of providing an active and suitable program of guardianstapregervator  for  the
protected personThe individual may not be employed by or affiliateth any public agency,
entity or facility that is providing substantial services or finarassistance to the protected
person under the provisions &%V Code 844A-8.

Prior to passage of the Guardianship and Conservatorship Act, appointmeomofittees and
guardians were made under the provision3/@¥ Code 82711-1 et seq.Appointments  made
under that statute remain in effect until such time as tygpointment is terminatedrevoked,
or modified. When any of these three actions occ¢hey are required® be done in accordance
with the provisions of the Guardianship a@dnservatorship  Act WV Code844A Any
subsequent appointments by the Circuit Conmiist also be done in acmance with these
provisions.

Health CareSurrogate
The West Virginia Health Care Decisions Act is containétgt Virginia Code 8180. This Act
outlines the circumstances under which a Health Care Surrogate maydvepriate, the

process to be followed in order for a Health €&urrogate to bappointed, and the duties and
responsibilities of appointees. Bituations where a Health Care Surrogate is needed, but there
is no one willing and able to serire this capacity, the Department may be appointed. Please
refer to West Virginia Code 8180 for further information.

1.3Mandates for the Appointee

Whenever the Department has been appointed to serveGasrdianfor a protected person,

unless the appointment is limited by the order of appointment, théstitute decision maker

has the following responsibilities as they carry out their duties in #yscity as defined by West
+ANBAYAIL {GFrGS /2RSe® ttSIrasS y2G04S3z Ay &a2YS Ay
stringent than the WV State Code.

T hollFAYyAy3a LINPOGAAAZY F2N) FYyR YFI{Ay3 RSOAA&)
habilitation, education therapeutic treatment, and residenceger regulations and
policies consistent witlthe guardianshi@ppointment.

1 Maintain ongoing regular contact with thiadividual in order to know and adequately
represent their capabilities, strengths, limitatiomeeds, and opportunities;

1 Guardians musteek authorization of the court prior to authorizing a) the protected
LISNE2Y Qa Y2@0S G2 y20KSNJ aGFrGSZ 600 GSN¥YAY!
OKIFy3aS Ay (GKS LINEGSO( SeviatibaSidid anyegisiing Yieddal G | £ 2
I RO yOS RANBOGADBS RdzZ & SESOdziSR o6& G(KS |1
determination of incompetence or e) revocation or amendment of a durable power of
attorney duly executed by the protected person prior to determination by the court of
incompetence;

1 Exercise authority only to the extent necessary, as determined by tl¢eqed
LISNE2Yy Qa fAYAOUlFIGA2yaT

1 Where feasible, encourage the protected person to participate in decisions made on their
behalf, to act on his/her own behalf to the extent possible and to develop or regain the
capacity to manage his/her own affairs to tegtent possible;
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1 Consider the expressed desires and personal values of the protected person, when
known, in making decisions on his/her behalf and when these are not known, to act in the
best interest ofindividual exercising reasonable care, diligenaed prudence; and,

1 Guardians mustepare and file periodic reports with the court.

Note: When the Department is appointed, a bond is not required and the mandatory training can
be waived by the courtywVV Code 844A-9. If another individual is named guardian other than
the Department that proposed individual will be required to receive educational material or
training, unless waived by the court. Theposed guardian must complete the training within
thirty (30) days, and then file an affidavit to the court certifying that they have done so. The
proposed guardian may be required to take an oath promising to faithfully perform their duties
as guardianThe court will determine whether the proposed guardian must post a bond. This is
Fi GKS O2dzNIiQd RAAONBiOA2Y YR OFy 6S 461 AQOSRO®
advance; as outlined above in C, thdult service workeshould advise his/hesupervisor
immediately and promptly refer the matter to the appropriategal Counsel for Adult Services
for review and assistance.

1.4Procedures for Requestin§ubstitute Decision MakeBervices

Guardianship
Any interested person, including bubnlimited to the individual alleged to be a protected
LISNE2Y X | LISNAR2Y NBalLlRyaiofS TFT2N) 0KS toAtfeRA @A R dz

individual, a person the individual nominated as guardian or conservatorfactie guardian or
conservator, the Department or others, may file a petition to requisgtointment of a
guardian and/or conservator. In situationgere it is believed that guardian or conservator is
needed and no one is available or willing to fie petition,the Department may file.

HealthCareSurrogate

Requests for appointment of a Health Care Surrogate are usually made by a qudilyfsecian
or advanced nurse practitioner upon determining that the individual no lohgsr capacity to
make health care decisions on their own behalf. In situations wheréglisved that a Health
Care Surrogate is needed and no one is available or willing toiservehis  capacity, the
Department may accept appointment.

1.5Definitions
AdvanceDirectives:Mechanism used by individuals to make health ¢ WV Code 8444-3.
decisions prior to their potential incapacity. State law recognizes |
wills, medical power of attorney and durable power of attorney t
include provisions for making medical decisions as advdineetives.

Note: DHHR Departmental and Adult Services staff is prohibited to &
with the completion of Advance Directives.

Advanced Nurse Practitioner: A nurse with substantial theoretic:
knowledge in a specialized area of nursing practice and a pnafi
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clinical utilization of the knowledge in implementing the nursing proc
and has met the applicable licensing requirements.

Attending PhysicianA licensed physician who is selected by or assig
to the person and has the primary responsibility fimatment and care
of the person.

Change of VenueThis is a legal process whereby the court w WV Code 844A-7
jurisdiction over a guardianship proceeding may transfer jurisdictio
the proceeding to a court in another county or state pursuaniiy/
Code 844A1-7. A guardian and/or conservator shall continue to
their respective reports and/or accountings to the court that |
jurisdiction over the proceeding

ConservatorA person appointed by the Circuit Court who is respons
for managing the estate and financial affairs of a protectedspn.

De facto ConservatorA person who is not the power of attorne
representative or appointed surrogate and has assumed substg
responsibility for any portion of the estate and financial affairs
another person later found to be a protected gen.

Limited ConservatorA person appointed by the Circuit Court who |
only those responsibilities for managing the estate and financial af
of aprotected person, as specified in the order of appointment.

Temporary ConservatorA personappointed by the Circuit Court wh
has only those responsibilities for managing the estate and fina
affairs of a protected person, as specified in the order of appointm
A temporary conservator is time limited to six (6) months un
terminated orextended by the Circuit Court upon good cause follow
a hearing.

Do Not Resuscitate (DNRA written, signed directive by a capacitat
individual directing the health care provider not to adminis
cardiopulmonary resuscitatioaor any mechanical means to prolong
continue life

Durable Power of AttorneyA written, signed directive by a cagitated
individual designating another person to act as their representative.
durable power of attorney specifies the areas in which this individua
exercise authority. A Durable Power of Attorney will become effeq
or remain effective in the \&ent the individual becomes disabled
incapacitated.

Emancipated Minor:A child over the age of sixteen (16) who has b( WV Code 849-27
emancipated by 1) order of the court based on a determination that
child canprovide for his physical wellieing and has thelality to make
decisions for himself or 2) marriage of the child. An emancipated
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has all the privileges, rights and duties of an adult including the rig
contract WV Code 849-27.

Estate:Any real and personal property or any interest in the prope
and anythinghat may be the subject of ownership

Fiduciary Duty:Means that a special relation of trust, confidence,
responsibility exists. This duty legally obligates one entity/individug
act in the best interest of another. A guardian has a fiduciary relatipn
to a protected person.

Guardian:A person appointed by the Circuit Court who is responsg
for the personal affairs of a protected person.

De facto GuardianA person who is not the medical power of attorn
representative or appointed surrogate arths assumed substanti
responsibility for any of the personal affairs of another person I
found to be a protected person.

Limited GuardianA person appointed by the Circuit Court who has ¢
those responsibilities for the personal affairs oprtected person, as
specified in the order of appointment.

Temporary GuardianA person appointed by the Circuit Court who |
only those responsibilities for the personal affairs of a protected per
as specified in the order of appointment. A tempogrguardian may bg
appointed upon finding that an immediate need exists, that adhere
to the procedures otherwise set forth WV _Code844A1-4 for the

appointment of a guardian may result in significant harm to the per
that no other individual or entity appears to have the authority to act
behalf of the person, or that the individual or entity with authority to &
is the individudor entity with authority to act is unwilling, unable or h
ineffectively or improperly exercised the authority. A tempori
guardian is time limited to six (6) months unless terminated or exten
by the Circuit Court upon good cause following a hearing

WYV Code §44A-4

Guardian Ad LitemA guardian appointed by a court to protect tk
interest of an incapacitated adult inparticularmatter. Stateemployees
are prohibitedfrom servingas Guardian Ad Litem.

Health Care Decision: A decision to give, withhold or withdra
informed consent to any type of health care, including, but not limi
to, medical and surgical treatments, including -lfieolonging
interventions, psychiatric treatment, nursing care, hospitalizati
treatment in a nursing home oother facility, home health care an
organ or tissue donation.

Health Care Facility:A facility including but not limited to hospital

psychiatrc hospitals, medical centers, ambulatory health care facilit

Revised July 2020
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LIKEAAOALFYQa 2FFAOSA YR Of AyAC
rehabilitation centers, hospice, home health care and other facil
established to administer health care in itedmary course of busineg
practice.

Health Care ProvidelAnyf A OSY &SR LIK&aAOAl yzZ
assistant, paramedic, psychologist or other person providing me
dental or nursing, psychological or other health care services of ady
Health Care Surrogatédn individual eighteen (18) years of age or ol
appointed or selected by an attending physician or advanced n
practitioner to make medical decisions on behalf of an incapaciti
individual.

Incapacity: Theinability because of physical or mental impairment
appreciate the nature and implications of a health care decision, to n
an informed choice regarding the alternatives presented and
communicate that choice in an unambiguous manner.
IncompetenceA legal determination that an individual lacks the abi
to understand the nature and effects of their acts and as a resu
unable to manage his/her business affairs or is unable to care for hi
physical welbeing thereby resulting in substantiask of harm.
Interested Person:A person who is the subject of a guardiansbip
conservator proceeding, an appointed guardian or conservator, or|
other person with an actual and substantial interest in the proceed
either generally or as to agpticular matter.

Life Prolonging Interventions:Any medical procedure or interventio
that, when applied to a person, would serve to artificially prolong
dying process or to maintain the person in a persistent vegetative g
Includes, among others, nutrition and hydration administerec
intravenously or through a feeding tube. Does not incly
administration of medication or performance of other medi
procedure deemed necessary to provide comfort or alleviate pain.
Living Will: A written, witnessed advanced directive governing t| WV Code 8160-3.
withholding or withdrawing of life prolonging intervention, voluntar,
executed by a person in accordance with the provision&'dfCode 816
30-3.

Medical Power of Attorney: A written, witnessed advanced directiy WV Code §160-3
that authorizes an individual that is at least 18 years of age to n
medical decisions on behalf of another individual. A medical pows
attorney must be dulyexecuted prior to the individual m®ming
incapacitated and duly executed in accordance with the provision
WV Code 81430-3 or existing and executed in accordance with the |
of another state.
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Missing PersonAn adult individual, eighteen years of age or older, v
is absent from his/her usual place of residenin the state and whos
whereabouts are unknown

Most Integrated Settingis defined in the Olmstead Decree as a seti
which fully enables individuals with disabilities to interact with Rc
disabled persongossible.

POST FormThe Physician Orders for Scope of Treatment (POST WV Code 8180
form developed for the purpose of documenting orders for med| 25.

treatment and directives comening provision of CPR, code/no coc
level of intervention, etcWV Code §180-25.

Protected PersonAn adult individual, eighteen (18) years of age
older, who has been found by the court, because of mental impent,
to be unable toreceive and evaluate information effectively, or
respond to people, events and environments to such an extent that
individual lacks the capacity to a) meet the essential requirement;
his/her healthcare, safety, habilitatin or therapeutic needs without th
assistance or protection of a guardian OR b) manage propert
financial affairs or to provide for his/her support or for the support
legal dependents without the assistance or protection of a conservg
A protectal person is also defined as a person whom the court
determined is a missing person.

Qualified Physician:A physician licensed to practice medicine who
personally examined the person.

Qualified PsychologistA psychologist licensed to pragipsychology
who has personally examined the person.

Relative:Anyone having a relationship of a spouse, parent, grandpa
stepfather, stepmother, child, grandchild, brother, sister, Halbther,
half-sister or any person having a familype relaticmship with the
protected person or a family type relationship created by adoption.
Representative Payeéin individual appointed by the funding source
KFyRfS GKFEG AYRAQGARIZ £t Qa o0SyST
Substitute Decision MakerA substitute decision maker can béher a
court appointed Guardian or a Health Care Surrogate.

Surrogate DecisioiMaker: Means an individual identified as such by| WV Code §180-3
attending physician in accordance with the Health Care Decisiong
WV Code §130-3

SECTION 2 Intake
2.1Eligibility Criteria

Guardianship
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Anyone who believes that an individual is in need of a guardian/conservator but Wwkbdsed
to have no one to act in this capacity may request Guardianship Servicestagting the
Department. In addition, if someone is willing andeato serve aguardian/conservator, but is
unfamiliar with the filing process, the Department may assistashortterm basis. For specific
information about how to file a petition to requesippointmentof a guardian and conservator
see Filing a Gudranship Petition.

Health Care Surrogate

Whenever it is believed that an individual is in need of a Health Care Surrogate, andbased
thoroughsearch by the appointing physician or nurse practitioner, it is believed{liea¢ is no
one to act inthis capacity, a request may be made for the Department tajygointed Health
Care Surrogate.

In order to be eligible to receive Substitute Decision Maker Services provided by the
Department the individual must meet certain minimal criteria. Thelfdeterminationabout

whether or not a substitute decision maker will be provided cannot be ddtgrmined in most
cases until after a thorough Initial Assessment is completedcilitezia which must be met at

the intake phase of the case are adduls.

2.2 Eligibility Crieria

Criteria for Eligibility

The individual must meet all the following criteria:

1 Be at least eighteen (18) years of age for a health care surrogate appointment or be at
least seventeen (17) years, ten (10) months of age for a guardianship appointment.

Be a resident of West Virginia or be physically located within the state;

Lack decisn making capacity or, at a minimum, appear to have impaired/questionable

decisionrmaking capacity for a guardianship appointment or have been determined by a

qualified physician, qualified

1 psychologist or advance practice nurse to lack decision makipgcity for a health care
surrogate appointment.

1 A guardianship appointment requires client to need assistance with personal decisions in
areas not limited to healthielated decisions or a health care surrogate appointment
would need assistance withealth care decisions.

1 Have no known advance directive duly executed and in effect or an advance directive is
Ay STFSOUGSZ o0dzi AG R2S&a y2id FRSldzriStée YSSi

1 Have no known person who is willing and able to serve as substituteiatecisaker,
Guardianship may have someone who is willing and able but needs assistance in filing the
petition.

1
1

Note: For an adult who is a resident of a state operated kergn care facility, the guardianship
petition may be filed by the Department, facility and/or third party to request that the
Department be appointed guardian. The Department can also be appointédray serve as
guardian for these individuals if someone other than the Department or the facility is the
petitioner. State operated facilities to which this rule applies are: Jackie Withrow Hospital,
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Hopemont Hospital, Lakin Hospital, John Manchin Srltiké€2are Center, Welch Emergency
Hospital, Mildred Mitchell Bateman Hospital and Sharpe Hospital.

Often the Department is inappropriately called upon to become Health Care Surrogate in
circumstances where the hospital or doctor believes they need to parfemergency or time
critical procedures. While it igenerallyrequired that a physician obtain consent prior to
providing medical care, there are exceptions. Emergency situations are one such exception,
Emergency Medical Treatment S46&2

Consentis@a dzYSR Ay |y SYSNHSyOeé ¢gKSYy GKSNBE Aa |y
sight, or limb, unless the patient indicated that they do not want the procedure or treatment in

a previously executed advance directive. When this is the situation, emergameymay be

provided without consent so immediate appointment of a Health Care Surrogate is not necessary.

If the situation does not qualify as a true emergency as defined (above), the hospital or doctor is

to follow the required process of attempting tdentify and appoint an appropriate surrogate. It

Ad GKS S5SLINLIYSYyGQa NBalLRyaroAtAGe G2 Syadz2NB
accepting appointment as Health Care Surrogate. The hospital is to follow their internal
procedures for providing ndical treatment in emergency situations.

In these instances, the Department should decline appointment to address the
immediate/emergency medical need. This would not preclude the Department from accepting
appointment after all other prospective decisiomakers have been contacted and it has been
determined that there is no one willing and able to serve

Whenever the Department receives a Health Care Surrogate appointment from these two
facilities the local office needs to thoroughly review the appointitrfer accurate language, time
frames/discharge date and documentation of selection process. If there are any questions
concerning the HCS appointment form the local adult service staff should not be making changes
or any additions to the form. The locabvker needs to contact the appropriate facility staff to
voice their concerns regarding any issues. If there are changes to be made to the HCS form only
a qualified attending physician or advance practice nurse can make modifications.

2.3 Relationship toOther Department Social Services
Refer to Adult Protective Service and Foster Care Policy:

Adult Request to Receive Services

If there is an active Adult Residential or a Health care Surrogate case on an individual that
needs a Guardian appointed, a Request to Receive Intake must be completed, aefithed
accepted. After intake, the Initial Assessment is to be shown ascampleteassessment and
associated to the open Request to Receive case and appropriate mefgeoignt 1D numbers
completed. The Adult Residential case would be the primarytyase and the Health Care
Surrogate or Guardianship case would be teeondary casgype.

If there is an active Guardianship case, appointment of a Health Care Surrogate woloéd not
necessary. Guardianship cases cannot be secondary cases to Health Care Sceis@gate and
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likewise Health Care Surrogate cases cannadm®ndary to Guardianshgases in  FACTS.
FACTS will not allow Guardianship cases or Health Care Surrogateochges secondary case

types.

Adult Protective Services

While a Guardianship and/or Health Care Surrogate case may be open as a result of
involvement with Adult Protective Services, these two (2) case types must always remain
separate. In this instance, a Request to Receive Intake must be completed, as welha#sathe
Assessment and a Guardianship or Health Care Surrogate case opened sigparathe APS

case. These cases must be associated, and appropriate merging of chembBrs completed.

Foster Care Services

Whenever a child is in Foster Care dahds determined that he/she lacks medical decision
making capacity, the Department may be appointed as Health Care Surrogate ortg!dhe
reaches age eighteen (18).

Whenever a child is in Foster Care and it is apparent that they will need aguardenthey
reach age eighteen (18) and become an adult, the Department may petitioecmme the
guardian, provided no one else is willing and able to serve. The pgtitawess may begin
when the child reaches age seventeen (17) years and tem{@odhs.

The Adult Services worker is to be included in the planning process beginning anthehen
child reaches age seventeen (17). The Adult Services worker will be an infioemaler of the
Multi-Disciplinary Team (MDT) and will be identified asséeondaryworker when the child
reaches age seventeen (17) years six (6) months.

If the plan is for a guardianship petition to be filed and the Department appoigteddian, a
Request to Receive Intake must be completed when the child reachegaggteen (17) years
and ten (10) months. After completion of the Intake, the Iniliasessment must be completed,
and a Guardianship case opened separate fromAbster Care case. These cases must be
associated, and appropriate merging of cliennlibnbers completed.

Note: When the Department has a client seventeen (17) years of age in placement and is looking
at Adult Services being guardian at eighteen (18) years of age, there may be situations that it is
in the clients best interest to place the mair client in an adult placement. The general rule in
Foster Care and Juvenile Service is that children and adults cannot be placed together in the same
facility. There are exceptions to this rule. Children transitioning to Adult Services can be placed
in an Intermediate Care Facility/Intellectually Disabled (ICF/ID) or other similar placement type
facilities even though the facility may not already be entered into FACTS. The Department should
always place clients where and with whomever is in their bast@st. The Payment and Vender
Maintenance Department at the State office (304387 has the responsibility of
entering the provider into FACTS in these situations. The Payment Vender and Maintenance
Department has the ability to entehe nonpaid providers into FACTS that are not licensed by
child welfare such as the ICF/ID facilities. Certain information must be received prior to the
Payment Vender and Maintenance Department can enter the information. The Adult Service
worker needs tocomplete a WO concerning the provider and then attach it to The FACTS
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Provider Form. Both the W and The FACTS Provider form are accessible through the Financial
Clerk at the local DHHR office. The FACTS Provider form along withGheenN needs to be
mailed to the state office Payment Vender and Maintenance Department.

Note: The Department as the appointed guardian can sign ab8RG allow the protected person
G2 adle Ay OSNIUIFAYy LXFOSYSyida AT Al mastnotAy §GKS
sign the FE.8.

2.4 Requiredinformation

During the Intake process, information gathered must be as complete and thorough as possible.
¢tKS AYRAQGARdAzZEE ARSYGAFTASR lFa GKS alffS3ISR LINE
G! REBKHIDAOSE Ot ASyilé¢ oAGKAY C!/¢{ IyR gAff 0S
case areas. At a minimum, the following information must be gathered during the intake process
and documented in FACTS.

2.5 Substitute Decision MakeReferral
Information that must be collected when @uardianshipor Health Care Surrogateferral is
received for an individual includes the following:

1 Name(s) of adult;

1 County of residence;

1 Current location of the adult;

1 Age/date of birth of adult;

1 Name of the facility (if applicable);

1 Contact person at the facility (if applicable);

T ' RRNB&aa 2F (KS | RdzZ 61Qa K2YSkTFOAfAGET

i Phone number for the adult;

1 Type of facility;

1 Directions to the home/facility;

T bl YSoauv FyR |RRNBaaQ 27T befable/wlliyg2tas servehag RA A R
guardian;

T blkYSoauv YR FRRNBaaQ 2F Ittt 1y26y AYRAODARC
making capacity;

T hiKSNI AYRADARdzZIfa Ay@d2f SR Ay 2NJ gK2 KI @S

1 Information about any existingdvance directives, if known;

1 Physical description of the adult;

1 Psychological description of the adult;

1 Name of referent or indication that referral was made anonymously if the referent is
unwilling to give their name;

1 Referent address and telephone nber;

1 Relationship of the referent to the adult;

T 126 GKS NBTFTSNBYy(U (1y26a 2F GKS AyF2N¥YIGAZ2Y

1 Any other relevant information.
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In situations where referrals are received involving more than one household membeeding
savices (i.e. both a husband and his wife), each individual must be set up as a separate
referral/case. Appropriate associating of these intakes/cases and merging of client ID numbers
must be completed.

At the conclusion of gathering the referral informati the Intake worker may indicate if, in

his/her opinion, the information reported constitutes imminent danger/emergency situation or

a potential for danger requiring prompt attention by the supervisor. Selection of this choice will

trigger aresponse t® 2F G oA UGKAY FADS opl0 RIeaé¢d LF G(GKSI
danger or potential danger exists, FACTS will default to a fou(tieBrdays response time. If the

Intake worker indicates that there is imminent danger or there is a potentiahfminent danger,

he/she must document the reason(s) for this determination. The final determination regarding
assignment of the appropriate response time rests with the supervisor. See the section titled
Response Times for additional information.

When dl referral information is gathered and documented in FACTS, a search of the FACTS
system must be completed to determine if there are other referrals/assessments/cases for the
identified cliem. Appropriate associating ofntakes/cases and meirgg of client ID numbers

must be completed. The referral is then to be forwarded to the appropriate Adult Services
supervisor for further action.

2.46 Referral Triage/Disposition

The supervisor is the primary decision maker at the intake stage of the Substitute Decision Maker
OFraSg2N] LINRPOSaad ¢KS adzLISNBAEA2NDRA NRBES AyOf d
considered to determine if the referral is to be assigneddi Adult Services Initial Assessment

or screened out and 2) for those assigned for assessment, determination of the required
response time for the initial contact based on the degree of risk indicated in the referral
information. Screening of the referrés to be done promptly, but in no instance is screening of

the referral to exceed ten (10) calendar days from the date of referral.

Accept/Screen Out

Thesupervisorwill :

1 Review the information collected at intake for thoroughness aachpleteness;

1 Identify/verify the type of referral,

1 If not previously completed by intake worker, conduct a search of the FACTS system to
determine if other referrals/assessments/cases already exist for the identified client;

1 Create associations in FACTBetween the current referral and other
referrals/assessments/investigations/cases as appropriate, as well as merging all
duplicate client ID numbers;

1 Determine if the referral will be accepted for an Initial Assessment or if the referral will
be screerd out and not acceptedn determining whether to accept @uardian/Health
Care Surrogateeferral or screen out the referral, the supervisor must consider:

1 The presence of factors which do/could present a risk to the adult;

1 The information related to té identified client and their current circumstances;
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1 Whether the information collected appears to meet the eligibility criteria for
Guardianship oHealth Care Surrogate services;

1 The sufficiency of information in order to locate the individual/familyd,an

1 The motives and truthfulness of the reporter.

If the referral is accepted:
1 Determine the appropriate response time for the referral based on the information
presented on the intake; and,
Assign the referral for Initial Assessment.
If the referralis screened out:
Document the decision regarding screening;
Document the reason(s) for the screent decision; and,
Make referrals to other resources within and outside of the Department, if appropriate.

= =4 =4 4 A

Response Times

A faceto-face contact must benade with the alleged protected person within fourte€iv)
days from the date the referral is received by the agency. Depeminige degree of risk to the
Oft ASy i Qa KSI f-béikgZcoriact Wi ih&adult nyaRreqaird & faceo-face contat
in less than fourteen (14) days. The policy rulesi&iermining response time are as follow:

Response Time Options

1 Response Within 5 Daysthis time frame will apply in cases where it is determined that,
based on the referral information, a situah where a prompt response is critical
(Example A situation or set of circumstances which present a substantial and immediate
risk to the alleged protected person.) A faimeface contact with the alleged protected
person must be initiated withinf& 6 p0 RI&@ad® ¢KA A& O2y Gl OG A&
living environment whenever possible.

1 ResponseWithin 14 DaysThis time frame will apply in cases where it is determined that,
based on the referral information, a situation where a prompt rasp®is critical does
not currently exist and/or is not expected to develyithout immediate intervention. A
faceto-face contact with the alleged protected person must be initiated within fourteen
OmMny RI2&ad ¢KA& O2y 0l OG Aa G2 200dzNJ Ay (K
possible.

R& A awill &iGobrd @8pénBe tim@ (K S
K Aa y20 aStSOGSR o¢
¢ NBaLRyasS (dAYSo ¢
J 2 GKS &adzLISNIIA &2 NI

2F GFAQS o6p0v RI&a¢e¢o LT A&
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recommended by the workdéfthis@ R2y S LINA

Considerations in Determining Response Time

To assist with the determination of the appropriate response time for initiation of a
Guardianship or Health Cagurrogate InitiaAssessment, the supésor should considahe
following:
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1 Whether the information reported indicates the presence of a situation requiring prompt

attention;

1 Whether the alleged protected person has the physical, cognitive and emotional capacity

to make decisions and indepeeutly act on them;
The location of the alleged protected person at the time the intake is received,;

= =4

home/facility and the capacity of the Department to remain with the dika once
intervention is initiated;

Whether the circumstances that exist could change rapidly;

Whether the living arrangements are life threatening or place the adult at risk;
Whether the alleged protected person requires medical attention;

Whether the alleged protected person is capable of-pedfservation/protection;
Whether the alleged protected person is isolated socially or geographically;
Whether there are idications of family violence;

Whether the adult/family is transient or new to the community;

Whether the adult is currently connected to any formal support system;
Whether there are any family or friends available for support;

= =4 4 48 -8 -9 _95_4_°_2._-2

able to provide needed care to the adult;

The potential/likely effect of intervention in escalating the circumstances in the

Whether thealleged protected person is without needed assistance and supervision;

Whether there is a caregives) and if so, are they physically, cognitively and emotionally

1 Whether there is a past history of referrals or current referrals requesting assistance;

1 Whether there are injuries

Once thesupervisor has made a determination regarding the response time they will:

1 Document the decision in FACTS indicating the selected response time and the date of

this decision;
Assign the referral tan Adult Service worker to begin the Initial Assessmend},a

1
1
response time.

SECTION Assessment

3.1 Adult Initial Assessment

Followup to assure that the assigned Adult Services worker adhered to the designated

Once the referral is assigned am Adult Service worker, completion of the Initial Assessment is
to begin promptly and must be completed and documented in FACTS within thirty (30) days.
Completion of the Initial Assessment involves gathering a variety of information about the client

and hi/her current status.

Once the referral is assigned to Adult Services worker, work on the Initial Assessment is to
begin promptly and must be completed and documented in FACTS within thirty (30) days.

Completion of the Initial Assessment involves gaitig a variety of information about the client

and his/her current status. Information is to be gathered by conducting a series of interviews

with the client, caregiver (if applicable), potenti&Libstitute Decision Makgemthers having
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knowledge of the suation, and other significant individuals. This is the Initial Assessment phase

for Substitute Decision Makeservices. Information gathered during this Initial Assessment
LINEPOS&da oAff 0S F20dzaSR 2y RS{SN)N&efpgsehttmm 0 (0 KS
their weltbeing and safety2) whether or nota SNIA OSa I+ NBE AYyRAOIGSR 0
circumstances, 3) Bubstitute Decision Makeservices are not indicated, what other services

may be needed, 4) the availability of persons willimgl @ble to serve as substitute decision

maker, 5) the efforts made to explore/identify a decision maker prior to contacting the
Department, and 6) the role the Department is to play beyond the Initial Assessment.

Information Gathered by Conducting a Sesief Interviews
Interviews should be conducted with the following to gain enough information to make a
gualified and informed decision. This is not to be arg aticlusive list but used as a minimum
standard and starting point.

i The client;

91 Caregiver (ipplicable);

1 Potential Substitute Decision Maker

T hiKSNEQ KIFI@Ay3 1y2¢6ftSRIS 2F GKS araddz GAz2y

Initial Process foiSubstitute Decision Make®ervices
This is the Initial Assessment phaseSobstitute Decision Mak&erviceslnformationgathered
determining:
T ¢KS £ S@St 2F NAa] piederlistoeirnwslybeing and afety O dzy a i | y O
1 Whether or notSubstitute Decision Makeervices are indicated;
1 If Substitute Decision MakeBervices are not indicated, what other services may be
needed;
1 The availability of persons willing and able to serve as substitute decrsader; and,
1 The role the Department is to play beyond the Initial Assessment.

In addition to gathering information, several critical questions must be considered when
completingthe Initial Assessment to determine whether the case is to be opene8ubstitute
Decision MakeBervices or the Initial Assessment is to be closed.

Additional Information for Initial Assessment
Critical information to determine whether th&uardianship case is to be opened alosed
includes the following:
1 Is the alleged protected person safe or can his/her safety be arranged/assured through
resources available to him/her? (Resources include financial, social, familial, etc.);
1 Does the allegd protected person appear to meet eligibility criteria for Guardianship
Services?
Does the alleged protected person appear to have/lack decisiaking capacity?
What type of decisions does the alleged protected person need assistance with? (health
care anly, some/all personal, some/all financial);
1 How long is it anticipated that the alleged protected person will need assistance with
decisions? (health care only, some/all personal, some/all financial);

= =4
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Does the alleged protected person have an acting stibs-decision

maker? (Guardian, Conservator, De facto Guardian, De facto Conservator, Health Care

Surrogate, Medical Power of Attorney, Power of Attorney, Representative Payee, etc.);

1 Does the alleged protected person have any advance directive irt2flaging Will, DNR,
Power of Attorney, Medical Power of Attorney, etc.);

1 If Guardianship Services will not be provided, are referrals to other resources needed?

il
)l

3.2Time Frames

Time frames for initiation of the Initial Assessment are determined by uipervisor. It is critical

that the Adult Service worker complete a faimeface contact within the assigned time frame.
CKS 2LJiA2ya |INB GaoAGKAY FABS 6p0 RlI&aé¢ | yR
documented in FACTS within twerfgur (24 hours of completion of the contact.
Documentation is to be pertinent and relevant to carrying out the activities necessary to
complete the Initial Assessment.

The Initial Assessment process, including all applicable documentation in FACTS, must be
compkted within thirty (30) calendar days from the day the referral is received. In order to
complete the Initial Assessment procegs,addition to the identified client, the caregiver (if
applicable), current decisiemakers (if applicable), potential decsimakers, involved family
members, and all other relevant parties must also be interviewed.

3.3 Extension Beyond Allowed Time Frame
Because of the critical nature of Guardianship Services, it is essential thabffame contact
with the alleged protected person be made by the Adult Service worker within the response time
assigned by the supervisor. No extensions will be grantetthéofaceto-face contact beyond the
assigned time frame. lmniquesituations, extenuating circumstances may exist that prevent the
Adult Service worker from meeting the applicable time frames for completion of the Initial
Assessment within the allotted ity (30) days. Should additional time be necessary in these rare
situations, the Adult Service worker must request an extension on the Extension Screen. This
request must be submitted to the supervisor prior to the end of the thirty (30) day period for
completion of the Initial Assessment. At a minimum, this request must clearly state the following:

1 Explanation of why the assigned time frame cannot be met;

i Statement of the extenuating circumstances that exist;

1 Estimation of the amount of additional time qgaired (not to exceed fourteen (14)

calendar days)

The supervisor will review the request and render a decision on or before the due date for
completion of the Initial Assessment. In no instance, shall an extension exceed fourteen (14)
calendar days beyw the due date of the Initial Assessment.

3.4 Assessindeligibility
Adult Guardianship
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Foran individual to be eligible to receive Adult Guardianship Services prolided the
Department, the following criteria must be met:
1 Age seventeen (1%)ears ten (10) months or oldéor a Guardianship case and 18 years
of age for a health care surrogate case
A resident of West Virginia or physically located within the state.
Guardianship requiresettisiormaking ability is impaired to the point that alsstitute
decisionmaker is believed to be needed
1 Decisioamaking assistance extends beydmehlth-related decisions only;
1 No one willing and able to serve; and,
1 Have no known Advance Direct duly executed and in effect or an advance directive is
ineffect,6 dzi A G R2Sa y20 | RSljdzZ 6§4Ste YSSG GKS Ayl
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Health Care Surrogate

Health Care Surrogate requires Whenever the Department receives a request to serve as Health
Care Surrogate, the worker must thoroughly explore all individuals wholreaable to serve in

this capacity. This exploration is to include receipt of and review of information documented on
the Appointment of Health Care Surrogate form about individuals who were previously contacted
by the appointing medical professional terge and the outcomes of those contacts. Any
potential candidate is to be contacted by the medical professional prior to requesting
appointment of the Department. Until written documentation is received and reviewed, the
Department is not to accept appoimient as HealthCare Surrogate. If there is any available
candidate(s) who is willing and able to serve, the Department should encourage them to accept
appointment rather than the Department being appointed. The Department should not accept
appointmentas Health Care Surrogate if there is an appropriate candidate who is willing and able
to serve.

Note: West Virginia State Code specifies the individuals who are to be considered for
appointment and the order of priority for consideration. TRepartment is not to be appointed
until all potential candidates have been contacted.

Individuals who are to be considered prior to appointment of the Department are:

Spouse;

Adult children;

Parent(s);

Adult siblings;

Adult grandchildren;

Closefriends; and,

Any other person/entity, including but not limited to public agencies, public guardians,
public officials, public and private corporations and other persons or entities which DHHR
may from time to time designate (this is the category underohfDHHR is authorized to
serve).

= =4 4 -4 -8 -9 -9

Parties who may NOT serve as a Health Care Surrogate include:
1 Treating health care provider of the individual;
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1 Employees of the treating health care provider, not related to the individual,

1 Owner, operator or adminisaitor of a health care facility serving the individual; and,

1 Employees of the owner, operator or administrator of a health care facility, not related
to the individual (Adult Family Care, Medley

1 Specialized Family Care, Personal Care Homes, Residenti&BGare, Assisted Living,
Nursing Homes, etc. are included in this category).

3.5 DecisionMaking Capacity

Based on the information gathered during the Initial Assessment, the Adult Service worker is to
make a determination as to whether or not theetlt appears to have the capacity to make
independent decisions on his/her own behalf, to understand the consequences of those
RSOAaAA2Ya YR (2 046G 2y (KSaS RSOAaAz2ya G2 YS
decisionmaking capacity is to bdbocumented in FACTS. If the Adult Service worker believes that
the client lacks decision making capacity, the reason(s) for this conclusion must also be
documented. Documentation must include information regarding a legal determination of
incapacity, if pplicable, or worker observations leading to this conclusion if there is no indication
that there has been a legal determination. Observations may include but are not limited to
physical/medical/emotional conditions as well as orientation to time, plaeesqn, etc.

Healh Care Surrogate also requiresitten documentation, completed by thie R dzphiisi2ian,
psychologist or advanced nurse practitiondhedocumentation musbe obtained during the
Initial Assessment phase verifying that the client $attle capacity to independently make health
care decisions on his/her own behalf.

For persons who are in need of treatment for mental illness or addiction, as opposed to
treatment of physical needs, who have been determined by their attending physician
gualified physician to be incapacitated, a second opinion by a qualified physician or psychologist
that the person is incapacitated is required before the attending physician is authorized to select
a surrogate. When the Department has accepted thpaptment of Health Care Surrogate the
Department Adult Service worker should give the appointing Medical Professional/s a copy of
the Appointment of Health Care Surrogate form with the Departments accepting signature for
appointment.

3.6 Assessment of Bk

A critical component of the Initial Assessment process is determining whether or not the alleged
LINPGSOGSR LISNE2Y A& G NR&A]l 2F Ayadz2NBE 2N KIF NX
circumstances, reported on the referral and/or observedidgithe Initial Assessment. Examples

of circumstances that may exist that could be an indication of risk, include the following:

No established residence;

Inadequate/substandard housing;

Suicidal gestures/statements;

Self destructive behavior;

Violent/physically aggressive;

Confused/disoriented;

= =4 4 -4 A8 -
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Misuse/abuse of alcohol and/or drugs;

Behaviors that provoke a serious reaction from others;

Peer relationships reinforce/promote problematic behaviors;

/| tASYGQa o0SKI@A2NI A&  OGKNBFG G2 asSt¥F 2N 2
Family members are violent to each other; and,

Lack of support system.

= =4 =4 4 -8 9

This is not intended to be an dticlusive list. Further, the presence of any one or combination of

these in and of itself would not mean that risk is present in every caseedsential to consider

Fff 2F GKS Ot ASyidQa OANDdzradlyoOoSa Ay YIFl1Ay3a |
the client and to document these findings on the appropriate screens in FACTS.

3.7ShortTerm Service Planning
As the final part of th Initial Assessment, the Adult Service worker is to develop a-stvont
Service Plan.

Requirements for Service Planning
Requirements for ahort-term Service Plan may include:
1 A case will be opened for any social service; or,
1 A case will not be openefbr any social service but there is some additional follgw
that is required in order to bring the Initial Assessment to resolution.

Consideration is to be given to bathort- and longterm planning including planning for eventual
discharge from Guardnship Services as appropriate these two (2) situations are described
below:

1 Department will provide social services beyond Initial Assessment

1 In this situation, the shofterm Service Plan is to briefly document the tasks that are to
be accomplished in thimmediate future. This plan should be of a very limidedation
and should in no instance exceed thirty (30) days. This plan will be in effect until the
Comprehensive Assessment and regular Service Plan are completed.
Department will NOT provide socg#rvices beyond Initial Assessment
In this situation, the shofterm Service Plan is to document the tasks that have been
accomplished during the Initial Assessment process. A brief statement of the task is to be
documented on the plan (i.e. referral far-home services, referral for home delivered
meals, etc.).

= =

Information to be gathered for the Service Plan should include:
1 Who was contacted;
1 When contact was made; and,
1 The results of the contact(s) are to be made on the Contact Screen in FACIH&
situation, the shorterm Service Plan will end at the point the Initial Assessment is
approved and closed.

Note: The shoriterm Service Plan is primarily intended to be a way for the worker to document
what tasks the Agency has implemented/is going to implement until the Initial Assessment is
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completed or prior to completion of the regular Service Plan. This mayralkide tasks assigned
to other parties. It is part of the Initial Assessment and does not require signatures.

3.8 Conclusion of Initial Assessment

The final step in the Initial Assessment process is to determine, based on the information
gathered, wlether or not Guardianship or Health Care Surrogate Servmesided by the
Department are needed and a case opened.

If the Department is to Petition for Appointment of a Guardian
Fora Guardianship case to be opened, the adult must ntleetcriteria ineither A or B below:

1 If the Department is planning to petition for appointment of a guardian the cliemist:

1 Be at least seventeen (17) years, ten (10) months of age;

1 Be a West Virginia resident;

f Lack decision making capacity as determined by a physig' kK LJA @ OK2f 23A a0 Qa
appear to have impaired/questionable decisioraking capacity which should be
evaluated by a physician or psychologist;

1 Need assistance with personal decisions in areas not limited to health related decisions;

1 Have no know advance directives duly executed and in effect;

1 Have no known person who is willing and able to serve as guardian; and,

T 11 02S 6SSYy RSGSNNXYAYSR o6& (GKS / ANDdzA G [/ 2 dzNI i

and to be in need of a guardian and/or congatior or the Department is preparing to file
a petition for appointment of a guardian.

If the Department is planning to assist an interested person in petitioningdppointment of a
guardian and/orconservatorthe client must:

1 Be atleasseventeen (17) years, ten (10) months of age;

1 Be a West Virginia resident;

T [FO1 RSOA&AZ2Y YI{1{Ay3a OFLIOAGE a RSGSNI¥YAYS
or appear to have impaired/questionable decisioraking capacity which should be
evaluated ly a physician or psychologist;

1 Have one or more person who is willing and able to serve as guardian and/or conservator;
and,

1 Have an interested person who is preparing to file a petition for appointment of a
guardian and/or conservator with th& SLIF NI YSy G Qa | aaradal yoSo
situation is that the Department will not be appointed, however, this is ultimately the
O2dzNI Qad RSOAAAZ2Y O D

Fora Health Care Surrogate case to be opened, the adult must have been determined to meet
the following criteria:
1 Be at least eighteen (18) years of age;
1 Be aresident of West Virginia or physically located within the state;
1 Have been determined by a qualified physician, qualified psychologist or advance practice
nurse to lack decision making capacity;
1 Need assistance with health care decisions;
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1 Have no known advance directive duly executed and in effect or an advance directive is
in effect, but it does not adequately meet the individuals needs;
Have no known person who is willing and able to serve a#iiH€are Surrogate;
Have been determined by a qualified physician or advance practice nurse to be in need
of a Health Care Surrogate and have appointed the Department to serve; and,
1 Receipt by the Department of the completed Appointment of Health Can®&ate form,
which includes written verification of potential surrogates who were contacted prior to
appointing the Department and the results of those contacts.

)l
)l

Note: In a situation where all the individual needs is information and general guidance about
where and how to file a petition, the Initial Assessment may be closed after this information is
provided. It is not necessary to open a Guardianship case in this situation. Conversely, if the
person needs significant assistance and guidance througheupétitioning and court process,

a Guardianship case should be openédthenever the Department will be accepting
appointment as Health Care Surrogate, the original, signed Appointment of Health Care

{ dZNNR I GS F2N)XY Ydzad 0S5 TAdireSdRdediin/Documiedt T@EKIRGSY (0 Q &
FACTS. Faxed copies are not considered to be an original. The Department can receive fax copies
to initiate decision making capability but the original needs to be requested and filed. Also,
whenever the Department wilbe accepting an appointment as Health Care Surrogate the
Department of Health and Human Resources must be appointed not the individual Adult Service
worker or local DHHR county office.

Disposition of Referrals/Assessments
The following requirements agpypregarding disposition of guardianskapd/or healthcare
surrogatereferrals/assessments:

1 If the client meets all the eligibility criteria and the Department will be filing for
appointment d a guardian or If the client meets all the eligibility crigeland the
Department will be accepting appointment as Health Care Surrapatease MUST be
opened for Guardianshipr Health Care Surrogatervices;

1 Anytime an individual is open in the FACTS system for multiple case types under Request
to Receive &vices, (i.e. Adult Residential,

1 Guardianship, Health Care Surrogate and Homeless), the case type with associated
payments takes priority. If none of the case types haagsociated payments,
Guardianshipor Health Care Surrogatgervices will be th@rimary case type.In the
FACTS system the worker cannot have a Health Care Surrogate and Guardianship case as
primary and/or secondary to each other.

1 If the worker is unable to complete an Initial Assessment for a legitimate reason (death
of client, unalle to locate/moved out of state, already an existing advance
directive/surrogate decisiomaker, etc) it should be recorded as an incomplete
assessment in FACTS.

Note: If the Department is able to identify an individual who is willing and able to sert#ealth
Care Surrogate during the course of completing the Initial Assessment, the assessment is to be
completed and then closed without opening a case.
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3.91nitial Assessment Disposition Options
When the Initial Assessment is completed, all the information and findings are to be documented
in FACTS. All areas identified as a problem area in the Initial Assessment process must be
addressed on the Service Plan. The Adult Service worker will themtsihle Initial Assessment,
along with their recommendation about disposition thfe assessmentto the supervisor for
approval. The possible dispositions available to the Adult Service worker are:

1 Close the Initial Assessment and open a Guardiarstiifealth Care Surrogatease;

1 Close the Initial Assessment and refer to other resources (internal/external to

Department); or,
1 Close the Initial Assessment with no additional action needed.
1 Close the Initial Assessment as incomplete.

The disposition shall bleased on all the information gathered during completion of the Initial
Assessment. From this information, the Adult Service worker will determine eligibility of the
client for Guardianship and/or Health Care Surrogate Servpesided by the Department.
Notification of the disposition is to be provided to the requester of services and the client by
completion of the Notification of Application for Social Servicesl@%nd saved to the file
cabinet in FACTS.

3.10Assessment Prior to Cagéosure

A final evaluation must be completed as part of the Case Review process prior to closure of the
Guardianship oHealth Care Surrogate case. Upon completion of the final review, the Adult
Services worker must document the results of this reviewAGFS and submit to the supervisor

for approval of recommendation for case closure. Upon supervisory approval, the case is to be
closed for Health Care Surrogate services. Case closure in FACTS is to be completed promptly but
no later than thirty (30) day®llowing completion of the final evaluation and review.

Note: It is essential that all documentation in the case be completed prior to closure of the case,
including but not limited to the end dating of all tasks on the Service Plan.

SECTION@ase Pla

4.1 Service Planning

Following completion of the Comprehensive Assessmmaticess, a Service Plan must be
immediatelydeveloped to guide the provision of services in the ongoing stage of the case, and
should give consideration to both short and longnteplanning including planning for eventual
discharge fronGuardianship or Health Care Serviessappropriate. Service planning must be
primarily directed toward meeting the needs of tigeiardianship or health care services client.

In developing a Servid®an, consideration should be given to the major service needs that exist
as well as the strengths of the protected person, their exprdsgishes and personal valuesd

their best interest if their personal wishes are not known and cannot be determBased on

the circumstances, it may also be appropriate to include a plan to reduce risk and assure safety
of the adult. Services needs are to be addressed in priority order beginning with the most
emergent issues.
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Development of the Service Plan is ® llased on the findings and information collected during

the assessment/evaluation processes (i.e. Initial Assessment, Comprehensive Assessment, case
review) as well as any specific requirements set forth by order of the court. Based on the
information gahered, goals must be identified and set forth in the Service Plan. These will
provide the milestones for assessing progress and success in the implementation of the plan. The
Service Plan provides a written statement of the goals and desired outcomesddiatthe

conditions identified through the assessment processes. Each area identified in the Initial

| 3a4SaaySyd a | aLINRofSY |INBFE Ydzad 0S FRRNBa

Development of the Service Plan is to be a collaborative process between the Seuite

worker, the client, and others such as financial representative, residential provider, family
members and service providers. For adults who are in a supervised living settirgluibhenay

have more than one plan directing their care. The plan between the Department|idre and

other relevant parties is to specifically address the goals and objectives related tongawuit

the duties as guardian or health care surrogdteis maynclude tasks such as referral and linkage

with appropriate resources, maintenance in the most integrated placement setting, addressing
medical/social needs not addressed by the supervised living setting and others. It is not necessary

to duplicate the deails contained in the facility/agengtan,6 dziT G KS 5SLJ NI YSy i Q&
address whether or not the facility/agency meets the adults needs. A copy of the facility/agency

L Iy aK2dzZ R 0S FTAfSR Ay GKS Of A Syumétilratkind.JS NJ NB
Those individuals who were involved intRe&S @St 2 LIYSy G 2F GKS 5SLI NIYSyY
also be involved in making changes/modifications to the plan.

The Service Plan is to be reviewed on an ongoing basis and updated at leastixe{&yynonths

in conjunction with the formal Case Review process. In addition, the Service Plan may be updated
more frequently as appropriate. Those individuals who were involved in the development of the
5SLI NIYSyGQa { SNIZA OS inrhakiyg chafgestmbdricatiohsi®@the@lén. A y @2

The worker must dcument the details of the Service Plan in FACTS, clearly and specifically
delineating the plan components. When completed, forward to the appropriate supervisor for
approval. After review bthe supervisor, a copy of the Service Plan is to be printed and required
signatures obtained. In the event an individual refuses to sign or is unable to sign, the worker
should make a notation explaining why the signature was not obtained. Required wsigmat
include the client or his/her legal representative(s), (if applicable), a representative from the
supervised living setting, (if applicable) and all other responsible parties identified in the Service
Plan. The signed copy is then to be filed in thent record and the location documented in
FACTS. A copy of the completed, signed Service Plan is to be provided to all of the signatories.
The Adult Service worker would also need to save the document to Document Tracking and the
file cabinet of the case

4.2 Inclusion of the Incapacitated Adult in Service Planning

Inclusion of incapacitated adults in the Service Planning process presents the Adult Service
worker with some unique challenges. Although determined to lack deersi@king capacity, the

client may have the capacity to participate in the development ofSkevice Plan and should be
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permitted and encouraged to participate in its development to the extent they are able, including
signing of the completed document. Some special considerations for the Adult Service worker
include the following:
1 Thesubstitutedecision makers charged with the responsibility of acting in accordance
with the known or expressed wishes and values of the protected person to the extent
LI2adA0fST YR 6KSY UGUKSANI gAaAKSa |yR O f dzsSa
Wheni KS do0Said AyaSNBaile 2F (GKS |RdAZ G Aa Ay
final decision rests with the Substitute Decision Maker and should take into consideration
GKS Ot ASyidiQa OIfdzSa>x aiNBy3aGdKas FyR fAYAQL
1 When the Department has been appointed by the court to serve as guaadithe adult
also has a financial decisiomaker (conservator, representative payee, etc.) this
representative mustb& B & LISOG SR a4 GKS &aLl21SalLlSaeshzy T2
Generally, their consent must be obtained in financial matters included on the Service
Plan. If it appears that the acting or appointed financial decisiaker is unwilling or
unable to fulfill their obligations, which negatively impacts the pmn of needed health
OFNB F2NJ GKS OfASyds GKS {SNBAOS tfly Ydzadl
decisionmaker.
1 When the client has an ongoing informal support that will be continuing as péneof
Service Plan (e.g. relative, néelgh, friend, etc), this individual should logcluded in the
service planning process and may sign the Service Plamel@tienship of the informal
representative is to be documented in the client record.
1 The situations listed above are the most likedyoccur and require consideration by the
Adult Service worker. Variations, however, may occur and could require consultation
between the Adult Service worker and his/her supervisor to determine the most
appropriate approach.

4.3 Determining the Mostintegrated Level of Intervention

In the provision of services to adults, the principle is well established both in law and policy that

the least intrusive means of intervention should always be used. When applying this principle to
individual situationshere is some discretion in determining the appropriateness of the manner

in which the Department intervenes in the life of the client and the level of care/assistance
NBljdzZA NBR Ay 2NRSNJ 2 YSSG GKS Of ASyimsive ySSRA
F LILNR F OK GKIF G A& FLIWIINBLNARIFIGS G2 YSSG GKS Of AS
intrusive to the most intrusive option(s).

The principle of most integrated intervention requires a commitment to the maximum level of
seltdetermination by the client. The client should be permitted and encouraged to participate in
the decisioamaking process to the extent of their ability. Substitute decisitakers should
participate within the scope of their authority. The Service Plan is used tonuemuthese
choices and to ensure the integrity of the decisimaking process.

It is important to clearly document the efforts made to assure the most integrated level of
intervention. In the event these efforts are unsuccessful, this fact and the resjstigy were
not successful must also be clearly documented in the case record.

Revised July 2020 Page 32 of 130



SUBSTITUTE DECISION MAKER POLICY

4.4 Required Elementg General
The Service Plan must contain all the following componenesssure a clear understanding of
the plan and to provide a means for assessing progress:

1 Specific criteria which can be applied to measure accomplishment of the goals;

1 Specific realistic goals for every area identified as a problem, including

1 but not limited to those identified through the assessment processes. This will include
identification of the person(s) for whom the goal is established, person(s)/agency
responsible for carrying out the associated task(s), identification of services, and
frequencyduration of services;

1 Specific tasks which will be required in order to accomplish the goal. These are tasks or
activities that are designed to help the client progress toward achieving a particular goal
and should be very specific and stated in beheatiterms (specifically stating what action
is to occur i.e. Mary Jones will attend adult day care at least once weekly to improve
interpersonal skills). These tasks should be monitored frequently; and,

1 Identification of the estimated date for goal attamnent, if applicable. This is a projection
of the date that the worker and the client expect that all applicabkks will be achieved,
that minimal standards associated with change will have been attained.

4.5 Other Considerations for Service Plangin

TheService Plan must also take into consideration other elements to be effective for the client.

Those items include the following as a baseline:
T ¢KS OftASYydQa NBIf IyR LRGSYOGAlrt adNBy3aGKarT
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1 Attitudes, influences and interpersonal relationships and their real or potential impact on

implementation of the Service Plan;

The circumstances precipitating involvement by the Department;

Availability/accessibility of client resources including hunmesources such as family and

friends; and,

1 Levels of motivation.

1
il

4.6 Developing a Plan to Reduce Risk/Assure Safety
When it is determined through the assessment process that risk factors exist which compromise
the safety of the adult, the identified préém areas must be addressed in the Service Plan. When
developing a plan to assure safety of the client, it is important to involve them in the discussion
of the behaviors which are problematic, options for managing the behaviors and, the
formalization of aplan to address the behaviors and their cause(s). In situations where it is
necessary to remove the adult from their current residence in order to assure their safety, the
following should occur:

1 Identify the conditions that establish/support the need Bochange in placement;

1 Identify the recommended alternate placement arrangement;

1 Identify the anticipated duration of the alternate placement arrangement;

1 Describearrangements for visitatiowith family and friends, including amgstrictions, if

applicable; and,
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1 Describe the efforts that have been made to prevent a change in placement and the
results of these efforts.

4.7 Developing/Implementing a Plan for an Adult in a State Operated Facility

In order to improve communication between WVDHHR tn&lstate operated facility the local
assigned worker, the Adult Service Supervisor, and Community Service Manager (CSM) must be
included in the treatment planning process. Notifications are to occur by email including
assigned worker, adult service supisor andCommunity ServiceManager. If there are issues
concerning treatment plan meetings being rescheduled, changed and/or not occurring without
proper notification given to staff the local worker needs to notify their direct supervisor
immediately. pon being notified the local Adult Service Supervisor should attempt to resolve
any issues directly with appropriate hospital staff. Iftfier action is needed the adult service
supervisomustnotify their regionaladult serviceconsultant and district EM.

SECTION GaseManagement

5.1 Introduction

Case management is the ongoing service provided by the Department for clients who have been
opened for Adult Guardianship or Health Care Surrogate Services. It consists of identification of
problem areasjdentification of appropriate services and resources to address the identified
problems, referral of the client to appropriate service agencies, and coordination of service
delivery. In addition, the Department as guardian is responsible for making deciglated to
personal matters of the protected person as set forth in the Order of Appointment and Health
Care Surrogate is responsible for making decisions related to health care matters for the adult.
While the Department does have an obligation to maleisions on behalf of the client and
when appropriate make recommendations regarding services and assistance that are
appropriate to address identified needs, the substitute decision maker cannot force the client to
accept or comply with recommended sa®s.

Note: Anytime the Department, as guardian and/or Health Care Surrogate, signs any document,

it must include a disclaimer that clearly states that the Department is not accepting any financial
responsibility for these arrangements. Signature sho8dba 2 Sa i +*ANBAY ALl 5SLJ N
FYR 1dzYly wSaz2dzNOSa o6& 6g2N] SNDRa ylYSoéo

5.2 Comprehensive Assessment

A thorough assessment must be completed for each individual who is opened for Guardianship

or Health Care Surrogate Services. To develop a detailderstanding of the client and his/her

needs, a Comprehensive Assessment must be completed. For Substitute Decision Maker cases,
information gathered while completing the Initial Assessment will carry forward into the case
area of FACTS to create thesfiComprehensive Assessment. The Adult Service worker will use

the information gathered during completion of the Comprehensive Assessment as the basis for
GKS Oft ASyiQa {SNIBAOS tflyd ¢KS [/ 2YLINEKSYaag@ds
of the information outlined in the following sections. It is appropriate to gather all of the
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following information as part of the assessment process. The information will be documented on
the Comprehensive Assessment screens as well as various other Soré&GTS.

5.3Time Frames

A Comprehensive Assessment, including the development of the Service Plan, must be completed

for each individual who is opened for Guardianship or Health Care Surrogate Services. This
assessment must be completed withinirty (30) calendar days following the date tlase is

opened. A new Comprehensive Assessment must be completed annually. Changes that occur in
GKS Of ASyiQa OANDdzvail ydSa o0S¥2NB (KS ySEG Fy
are to be documeted as a modification to the existing Comprehensive Assessment and are to

be documented within fortyeight (48) hours of the time the worker becomes aware of the

change

5.4 Information to Be Collected

Identifying Information

Demographic information adut the client, his/her family and his/her uniqw&rcumstances is
to be documented. Information about individuals with whom the clieas  a  relationship
should be documented on the client screens and/or on the collatnadens as appropriate.
This ncludes information such as (not an-@€lusive list):

Address (mailing and residence);

Date of birth/age;

Household members;

Other significant individuals;

Current legal representatives/substitute decisiorakers (if applicable);

Potential decisiormakea's and indication of their willingness to serve;

Identification numbers (SSN, Medicaid, Medicare, SSA Claim, etc.);
Gender/ethnicity;

Marital status;

Advance directives in effect; and,

Directions to the home.
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Services Requested
Document the specific sape(s) being requested. This should include information sgch the
following:

1 The specific type(s) of assistance being requested;

1 Why assistance is being requested;

1 How are needs currently being met

Living Arrangements
520dzYSydFadA2y 2F AYF2NNIGA2Y | 62dzi inclgdd Of A Sy i
information about where the client currently resides such as the following:
T /tASYyGdQa Odz2NNByd f20FGA2y 626y K2YS3S NBf I
1 Is this setting cosidered permanent/temporary;
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1 Type of setting (private home/residential facility);

1 Household/family composition;

1 Physical description of residence (single family dwelling, duplex, townhouse, apartment,
retirement community, foster home, group home, nursifegility, etc.);

1 Interior/exterior condition of the residence;

1 Type of geographic area (rural, urban, suburban, etc.); and,

1 Access to resources such as family/friends, transportation, shopping, medical
care/services, social/recreational, religious &dfibns, etc.

Client Functioning

520dzYSyidlidArazy 27 AyTzNJfl-ij y
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of their strengths, needs and suppoitsareas such as:

Activities of daily living (ADL);

Whether or not his/her needs are currently being met and by whom;
Caregiver functioning, if applicable;

Ability to manage finances;

Ability to manage personal affairs;

Ability to make and understand medicdecisions; and,

Assessment of decisiemaking capacity.

c')zdz[i GKS Of A S\
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Physical/Medical Health

520dzYSyidlFidAzy 2F AYyF2NNIGA2Yy 062dzi GKS Of ASy
should include a description of the client as observed by the worker duringt éef@ee contact,

and information about his/her diagnosed health status.

Included are areas such as:
1 Observed/reported physical conditions of the client;
1 Primary care physician;
91 Diagnosed health conditions;
1 Current medications;
91 Durable medicatquipment supplies used/needed; and,
1 Nutritional status.
Mental/Emotional Health
520dzYSy Gl A2y 2F AYF2NXIGA2Y | 02dzi GiKcBideOf A Sy i
information about how the client is currently functioning, his/her currentdeand supports,
and his/her past history of mental health treatment involvemengpplicable. Included are
areas such as:
1 Current treatment status;
1 Current mental health provider, if applicable;
1 Mental health services currently receiving;
1 Medication pescribed for treatment of a mental health condition;
1 Observed/reported mental health/behavioral conditions; and,
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1 Mental health treatment history.

Financial Information
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independently or with assistance. Included are areas such as:

Financial resourcestype and amount;

Other resources available to the client nefinancial,

Assets availabl® the client;

Health insurance coverage;

Life insurance coverage;

Preneed burial agreement in effect;

LYF2NXYIFGA2Y Fo02dzi Of ASyidQa lFoAftAdGe G2 YIyl
Outstanding debts/expenses;

Court ordered obligation for chilsupport/alimony; and,

How and/or by whom finances are managed if client is unable to do so.
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Educational/Vocational Information
Documentation of information about the educational/vocational training the clientreasived
or is currently receiving shaiinclude information such as:
1 Last grade completed;
1 Field of study;
1 History of college attendance/graduation;
1 History of special licensure/training; and,
1 Current educational/training needs.
Employment Information
Document of the information abouttheXxISy (0 Q& LJ- ad | yR LINBaSyid SYLIX
1 Current employment status;
1 Current employer;
1 Prior employment history; and,
1 Current employment needs.

Military Information
520dzySyid 2F GUKS AYF2NNIOGA2Yy | 02dzi GK&IdOf ASy
include information such as:

1 Branch of service;

1 Type of discharge received,;

1 Servicerelated disability, if applicable; and,

1 Veteran eligibility for benefits (contact the local veteran representative).

Legal Information
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information about all known legal representatives, and the specific nature/scope of that
relationship. This should include information such as:

T
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' 3aSaayYSyid igdormaRibgicépsicily®ytheRAGud Service worker;

Information about legal determination of competence, if applicable;
LYF2NXYIGAZ2Y I 6 2 dzii ST T 2midhkidy capacty forikadllyd S
evaluated; and,

Identification of specific individuawho assist the client with decisionaking

O

5.5 Conclusion of Comprehensive Assessment

When the Comprehensive Assessment is completed, all the information and findinigs abe
documented in FACTS. This along with the Service Plan that was developedwas aof the
assessment findings are then to be submitted by the Adult Service wiwkiee supervisor for
approval. Areas identified as problematic in the Comprehen&ssessment process are to be
addressed on the Service Plan.

5.6 Appointment Process in a Guardianship Case

2 KSYS@OSNI Iy AYRADARdzZ t Qaired to such & degreeitrat théle pn& RS OA
longer able to make decisions on his/her own behalf without assistapmintment of a

substitute decision maker may be necessary to aid in the deemaing process.

Petitioning Process:

The Petitioner

Fa a guardianship case any interested person may file a petition to requesipib@ntment of
a guardian and/or conservatV Code 844A-1-8. The folowingindividuals are specifically
identified in State Code as persons who may file:

= =4 4 -4 8 -8 -9

The alleged protected person may file the petition on their own behalf;
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The facility providing care to thadividual;

A person the individual has nominated to serve as guardian and/or conservator;

A person acting as a De facto Guardian or De facto Conservator;

Any other interested person; and,

The Department of Health and Human Resources.

When theDepartment is the Petitioner

In situations where it is determined, based on the information gathered during the Initial
Assessment process, that there is no one who is able and willing to serve as gaaiian
conservator, the Department may file @ftion to be appointed to serve gguardian. If a
conservator is required and there is no one able and willing to serve ioapecity, the petition
should include a request that the local sheriff be appointed to sasseonservator. If there is a
committee already in place the Department does not havél®o to remove the committee
unless it is needed.
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When the Department is assisting Another Person with Petitioning

In situations where it is determined that there is someone who is able andgvith serveas
guardian and/or conservator, the Department may file or assist the individual indilipetition
requesting that they be appointed to serve as guardian and/or conservates. determination
will be made by the worker and supervisor based on the informagathered during the Initial
Assessment process.

When a Guardian is Needed for @&dult in a State Operated Facility

The Department is able to file a petition to be appointed as guardian for an individuaswho
currently a patient/resident in either a state operated psychiatric facility, or a siperated

long term care facilityState operated psychiatric facilities include Sharmspital and Mildred
Mitchell Bateman Hospital. State operated long term care facilitieside  Jackie  Withrow
Hospital, Hopemont Hospital, Lakin Hospital, John Manchidealth Care Center and Vel
Emergency Hospital. When a substitute decigitaker isneeded for an adult in one of these
facilities, it is the responsibility of the facility to filstate and arrange for a suitable decision
maker other than the Department. In doing sbe facility is expected to explore all potential
individuals and entities that may be ablegerve in a decisiemaking capacity and to document
the results of these efforts. TH2epartment also has the responsibility to look at all potential
individuals whamay be abldo serve in a decisiemaking capacity for the protected person. If
there is no otheiindividual or entity to serve as guardian, the Department can serve as guardian.
Stateoperated facilities and their employees cannot serve as guardidmegbrotected person,
WYV Code 844A-1-8. The Department should be notified of hearings if the petigtates that
the Department is to be the recomended guardian.

t S[])\['])\2)/7\)/EI LINA2NJ 62 GKS ' ffS3ISR t NRI
There are provisions in the statute to permit the filing of a petition for appointment of a
guardian and/or conservator prior to an individual reaching the age of eegh(18). Thimay
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eighteen (18). In this instance the péih may be filed when the youth& least seventeen

(17) years and ten (10) months of age. Generally, when the Departisetnsidering filing a

petition under these circumstances it will involve ayouthwho i$ &S 5 SLJ NI YSy 4 Qa
and in an ot-of-home placement. The hearing may nothieEld more than seven (7) days prior
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before the Mental Hygien€ommissioner.
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Explore all Potential Guardians Prior to DHHR Filing a Petition

Whenever the Department receives a request to serve as guardian or to file a petititihefor
appointment of a guardian or conservator, the worker must thoroughly exploramdiliduals
who may be able to serve in this capacity. If themyiswaailablecandidate(s) who s
willing and able to serve, the Department should encourage thepetdion and assist them
with the petitioning process if this is necessary. The Departrakatid not file a petition for the
Department to be appointeduardian if there is aandidate who is willing and able to serve.
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Comgpeting the Petitioning Process

When the Department is the petitioner for the appointment of a guardian, the wonkest file
a Petition for Appointment of a Conservator/Guardiarh&M the originapetition is being filed,
the following process is to be used:

Complete the following forms:

1 Petition for the Appointment of a Conservator/Guardian;

1 Evaluation Report of a Licensed Physician/Psychologist, if this is availabletiatehef

filing;

1 If the Evaluation Report is not available at filing, submit a Motion For Leave to File Petition
Without Evaluation Report when the petition is filedi this option is used, the Evaluation
Report must be completed and be available anddfith the Circuit Clerk and a copy
provided to the attorney for the alleged protected person prior to the hearing date;
Affidavit of Physician (submitted if alleged protected person is unable to attend); and,
Statement of Financial Resources if a congenvia to be appointed.

Attach other applicable documents, as available, such as Medical Power of Attorney,

Durable Power of Attorney, Health Care Surrogate Appointment, Living Will, etc.;

T CAtS ff GKS 0620S AGSYa ¢ niy heré th&alldgddNID dzA G
protected person resides

1 Arrange for payment of the filing fee; (If the alleged protected person has sufficient
resources the worker should submit a request to the court for reimbursement from the
estate for costs associated withfigj the Guardianship Petition);

1 Arrange for Notice of Hearing to be sent/served to required parties once a hearing date
has been set; and,

1 Attend hearing.

= =4 -4

Note: All the forms referenced in the above section are Supreme Court forms and are available
& SibBACTS and/or thgest Virginia Supreme Court website.

If the alleged protected person is in a health care facilitinacorrectional facility, thepetition
is to be filed in the county where the facility is located

The court is responsible for appointing legal counsel for the alleged protected person. The
primary focus of legal counsel is to assess whether or not a guardian/conservator is nedded an
limitations that are appropriate based on the needs of the alleged protected person.

Note: The petition must be filed with the clerk of the Circuit Court in the county where the
alleged protected person resides, with two (2) exceptions. If the allggetkcted person has
been admitted to a health care facility or a correctional facility in another county, the petition is
to be filed in the county where the facility is located.

5.7 Contents of the Petition
When a petition for the appointment of a gudian and/or conservator is filed it must contain
certain information about the individuals who are involved, including the alleged protected
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person, the petitioner and other potential candidates for guardian/conservator. Information
about individuals thatmust be provided includes the following:
Information about the Petitioner

1 Name;

1 Place of residence;

1 Post office mailing address;

1 Relationship to the alleged protected person; and,

1 Attorney representing the petitioner during the appointmgmtoceedings, if applicable.

Information about the Alleged Protected Person
Gather information on the alleged protected person, to the extent known bypttdioner.
 Name;
1 Date of birth;
1 Place of residence or location; and,
1 Post office address.

z PN -~ s A~
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1 Name(s);

Post office addresses of the alleged protected person's nearest relatives;

The spouse and children (age seven (7) and above), if any; or if none;

The parents and brothers and sisters, if anyif oione;

The nearest known relatives who would be entitled to succeed to the person's estate by

intestate successiowV Code §42-1-3a.

1
1
1
1

Note: Once a relative or several relatives have been identified in one of the categories identified,
relatives in a lower category do not have to be listed in the petition.

Information about Persons Acting in a Decisibaking Capacity to the Alleged

Protected
If there are no known relatives but there are other individuals that serve in some decision
making capacity, the following information must be included for each of these individuals:
 Name;
1 Place of residence or location;
1 Post office address;
1 Capacity in which they serve; and, a detailed list of the acts performed by this person on
behalf of the alleged protected person.

Specifically, list this information for all individuals who serve in any of the following roles:

Person or facilitythatislB a Ll2yaAof S F2NJ 4KS ffS3aASR LINR G
Person(s) acting as De facto Guardian or De facto Conservator;

Appointed health care surrogate;

Representative acting under a durable power of attorney;

Representative acting under a medicaler of attorney;

= =4 4 4 -9
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1 Person nominated by the alleged protected person to serve as guardian and/or
conservator.

Other Required Information
1 Statement regarding the type of guardianship/conservator being requediedtdd,

temporary, full);

The reason(s) fahe request;

Existing Advanced Directives and the degree to which these tools address the needs of

the alleged protected person;

1 Whether or not the alleged protected person will be able to attend the hearing and if not,
why;

1 The individual(s) nominated &erve as guardian or conservator by the alleged protected
person;

1 The individual(s) proposed to serve as guardian or conservator by the petitioner

T
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Note: If the alleged protected person has one or more Advance Directives in effect that
adequately addresséasbeir decisionmaking needs, it is NOT appropriate for the Department to

file a petition for appointment of a guardian. If it is believed that the designated deeision
YF1{SNbBEAUO A& y23G | RSIldzZ G4§Ste& I RRNB-#akngregdsfitkS | f
may be appropriate to file a petition for appointment of a guardian. If so, the reason(s) for filing

must be clearly documented in the petition.

5.8Fees/Costs
There are various fees that may be associated with the filing of a guardianship encos
petition. The petitioner is responsible for these fees which are due when the petition is filed. Fees
may be assessed for the following:

1 Filing fee- must be paid upon filing of the petition; and,

1 Fees for service of process (varies from pmesdiction to another).
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requested, this must be requested duog the hearing.
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Note: While a filing fee is required according to h8/ Code 844A-2-1 some jurisdictions waive
this cost when the Department is the petitioner, or are willing to accept payment after filing of
the petition. If unsure about the practice in the local jurisdiction, the worker may request that
the filing fee be waived. If thélihg fee is not waived by the court, the filing fee must be attached
at the time the petition is filed with the Circuit Clerk.

5.9 Notification to Required Parties Prior to Hearing
The petitioner is responsible for providing notice to all required partParties who must be
notified are:

1 The alleged protected person; and,

1 All other parties named in the petition, seven (7) years of age or older.
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The alleged protected person must be personally served with the Notice of Hearing, a copy of
the petition, and the evaluation report NOT LESS than fourteen (14) calendar days prior to the
hearing. Other parties named in the petition must be notified by certified mail, return receipt
requested. This notification is to be mailed a minimum of fourteen (14) caletaear prior to the
hearing date and is to include the Notice of Hearing and a copy of the petition.

Note: When determining the date to mail notifications to other parties, the date of the hearing

is not to be counted as one of the fourteen (14) days. piteéected person must be served by
Personal Service of Process not later than fourteen (14) days prior to the date of the hearing. The
court clerk can arrange to have this accomplished by the county sheriff. As an alternative, it may
be necessary to emplay private process server. Because of potential conflicts of interest, The
Department nust not serve Personal Service of Process.

Responsibility of the Worker Priorto the Hearing

1 Complete Initial Assessmentvithin thirty (30) days of receipt of refeal;

1 Determine if it is appropriate for the Department to file a petition;

1 If the Department is filing a petition, open the case in FACTS to access Court screens;

1 Complete Comprehensive Assessmentithin thirty (30) days of opening case;

1 Complete all neessary forms to file a petition;

1 Arrange for all required notifications;

1 Complete all documentation in FACTS,;

1 Request legal representation for the Department from either the Legal Counsel for Adult
Services or the prosecuting attorney;

1 Submitinitial Assessment to supervisor for approval;

1 Submit petition to supervisor for approval;

1 Arrange for payment of applicable fees;

1 Upon approval of the petition by the supervisor and arrangement for payment of fees,

file the petition with the Circuit Clerk
1 Arrange for witnesses to be present/subpoenaed; and,
¢ I NN y3IS F2NJ GKS IffS3ISR LINRPGSOGSR LISNB2Y QA

Note: The tasks generally are listed in the order in which the worker would complete them
however, there may be some that wikltompleted simultaneously such as in a situation where

an emergency situation exists and the petition must be filed immediately, the worker may be
working on completion of the Initial Assessment and preparation of the petition at the same time.

Responsibility of the SuperviserPrior to the Hearing
1 Review and approve Initial Assessment;
1 Review and approve court petition and other court documents if the Department is filing
a petition;
1 Approve case connect in FACTS if a case is to be openatbm@access court screens;
and,
1 Review and approve completed Comprehensive Assessment and Service Plan.
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Responsibility of the Court Prior to the Hearing
1 Appointment of legal counsel for the alleged protected person; and,
1 Set hearing date.

Setting theHearing

The hearing is to take place within sixty (60) days of filing the petition and the evaluation
report. Upon filing of thepetition, the Circuit Clerk is required to set the hearing date. The
hearing is to occur within the sixty (6@gaytime frame The Circuit Clerk is to notify the
petitioner of the hearing date.

5.10GuardianshipAppointment:

Persons who may be Appointed Guardian

The following individuals and organizations may be appointed to serve as guardian for a
protected person as paiVV Code 844A-8.. Selection of a gudian must take a varietgf
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active and suitable program of guardianship. Potential candidates who theetcriteria may

come from one of the following cagories:

1 Any adult individual may be appointed to serve as a guardian, a conservator or both;

1 A nonprofit corporation chartered in the state of WV and licensed,;

1 A public agency that is not a provider of health care services to the protected person;

1 A nonprofit corporation appropriately chartered and licensed in the state of West
Virginia for the purpose of serving as guardian, limited guardian or temporary guardian
of protected persons;

1 Persons employed pursuant to a written contract or other employmemeament with
a licensed provider of behavioral health services for the purpose of providing services to
a protected person:

1 Where payment for services provided under the contract or agreement is pursuant to a

waiver program;

Where the person is related tive protected person by blood, marriage, or adoption;
Where the contract or agreement is disclosed in writing to the court; and,

The court finds the appointment is in the best interest of the protected person.

The Department of Health and Human Resouroey be appointed to serve as guardian
only when it has been determined that there is no other individual, -nprofit
corporation or other public agency that is equally or better qualified and willing to serve.

= =4 -4 -

Note: When a sheriff has previously been appointed guardian, and guardianship is being
transferred to the Department of Health and Human Resources in accordance with Senate Bill
100, enacted April 11, 1997, the Department may not refuse to accept the guarghansh
appointment.

Persons who may not be Appointed Guardian

The following persons or entities may not be appointed guardian:
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1 Individuals who are employed by or affiliated with any public agency, entity, or facility
which is providing substantial serviaasfinancial assistance to the protected person (i.e.,
Adult Family Care Providers);

1 Corporation, agency, or other entity, or any agent thereof doing business with or in any
way profiting from the estate or income of the protected person for whom senaces
being performed by the guardian;

1 Any person who has an interest as a creditor of a protected person, other than a bank or
trust company authorized to exercise trust powers of engage in trust business in West
Virginia; or,

1 The sheriff in theeounty in which a court has assumed jurisdiction.

Note: If the sheriff has been appointed as guardian, he/she may petition the Circuit Court to be
released as guardian. A paid provider by the Department cannot serve as guardian because this
would exhibita conflict of interest. Paid providers by the Department would be considered to be
employed by or affiliated with a public agency providing substantial services. Examples of such
providers would be but not exclusive or limited to Adult Family Care, Speddramily Care
Providers and Assisted Living.

Appealing an Appointment
An appointment of the Department as guardian/conservator may be appealed in certain
circumstances. Examples of situations when the Department filing an appeal may be
appropriate nclude:
1 The Department is appointed guardian without being a party to the action (did not receive
notification prior to the hearing and was not present at the hearing);
1 When the Department has proposed a potential individual to serve as guardian but the
Department is appointed instead;
1 When the Department is appointed to serve as conservator; and,
1 When the Department is appointed as agoardian or committee, and others.

If the Department is contesting an appointment as a guardian, the worker must fdp@eal
immediately upon receipt of notification of the appointment. This is accomplished by filing a
Petition for Termination, Revocation or Modification requesting the necessary change in the
appointment. If the Department is contesting appointment thegal Counsel for Adult Services
must be notified immediately. The Legal Counsel for Adult Services must file an appeal with the
Circuit Court stating the basis for the appeal and requesting appropriate action.

5.11Responsibility of the Worker

Duringthe Hearing

1 Ensure attendance at the hearing of allegadtected person or, provide evidence that
the individual refuses to appear;
Present case to the court if not represented by counsel,
If the Department objects to all or part of an appointment, stdte objection during the
hearing so it becomes part of the court record; and,

1
T
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Note: If the Department is not represented by legal counsel and the hearing becomes a
adversarial proceeding, the Department should request a continuance in order to arrange for
legal representation.

5.12 Responsibility of the Court

During the Hearing
1 Determine whether a guardian or conservator should be appointed;

1 Determine thetype of guardian or conservator and the specific areas of protection,
management and assistance to be granted;

Determinationwhetherthe individual meets the definition as a protected person

Consider the suitability of the proposed guardian or conservdta,limitations of the

alleged protected person, the development of the person’'s maximum isgiince and

independence, the availability of less restrictive alternatives including advance directives
and the extent to which it is necessary to protect gherson from neglect, exploitation,

or abuse; and,

1 Select the individual or entity best qualified to act in the best interest of the protected
person, after consideration of the proposed guardian's or conservator's geographic
location, familial or other rationship with such person, ability to carry out the powers
and duties of the office, commitment to promoting such person's welfare, any potential
conflicts of interest, the criminal history of the proposed guardian or conservator and the
recommendationsof the spouse, the parents, children or other interested relatives,
whether made by will or otherwise. The court may order a background check to be
conducted by the state police or county sheriff on any person being considered by the
court for appointmentas a guardian or conservatdk/V Code 844A-1-8.

)l
T

5.13Different Types of Guardian Appointments

1 Full GuardianA guardian appointed by the court wha full responsibilities of the
personal affairs of a protected person.

1 Limited GuardianA guardian appointed by the court who has only those responsibilities
for the personal affairs of a protected person, as specified in the order of appointment

1 Tempmrary Guardian A guardian appointed by the Circuit Court who has only those
responsibilities for the personal affairs of a protected person, as specified in the order of
appointment. A temporary guardian may be appointed upon finding that an immediate
need exists, that adherence to the procedures otherwise set fortWw Code 844A-2-
14 for the appointment of a guardian may result in significant harm to the person that no
other individual or entity appears to have the authority to act on behalf of the person, or
that the individual or entity with authority to act is unwilling, unable @shineffectively
or improperly exercised the authority. A temporary guardian is time limited to six (6)
months unless terminated or extended by the Circuit Court upon good cause following a
hearing.
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5.14 Court Requests for Studies of Potential Guanasa

It is the responsibility of the court to determine, based on the information presented during the
hearing, if there is an appropriate person who is willing and able to serve and if there is more
than one potential candidate, to determine the best carat&l In situations where the
Department is not the petitioner and has no prior knowledge/involvement of the case, it is not
the role of the Department to determine the best candidate. When there is more than one
potential candidate and two or more of thegalividuals are interested in serving, the court may
order the Department to complete a study on each potential candidate and make a
recommendation as to who would be the best candidate.

If the Department is present during a hearing where the Departneiotrdered by the court to
complete a study under these circumstancesny other request that do not coincide with the
Departments responsibility, the Department should object during the hearing so the objection is
noted in the court record. Immediatefpllowing the hearing/notification the Legal Counsel for
Adult Services is to be contacted to request assistance.

If the Department is not present during a hearing where the Department is ordered by the court
to complete a study under these circumstancttge worker should contact their supervisty
request assistance immediately with the Legal Counsel for Adult Services upon receipt of the
court order requiring the Department to conduct the study.

5.15Post Guardianship Appointment

Notification to Reqiired Parties Following Appointment
The appointee is responsible for providing notice to all required parties. Parties whdmust
notified are:

1 Alleged protected person; and,

1 All other parties named in the petition seven (7) years of age or older.

The protected person and all other parties named in the petition must be notified of the
appointment by certified mail, return receipt requested. This notification is to be mailed within
fourteen (14) days of the date of entry of the order. This notifmatis to include the Order of
lLILRAYOGYSYd 2F [/ 2yaSNBIFG2N ' YRKk2NJ DdzZl NRALY |y
right to seek an appeal for a modification or termination of the appointment.

Reports to the Court

Initial

1 The guardian is tdlé an initial report with the court within six (6) montfdlowing the
date of entry of the order of appointment. This seaminual reports only required
during the first year of appointment, unless ordered otherwisdh®/ court. Reporting
thereatter is required on an annual basis. The report mastude all of the following:

91 Description of the current mental, physical, and social condition of the protected
person;

1 Description of the protected person's living arrangements during the repqrézbd,;
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1 The medical, educational, vocational, and other professional services providee to

protected person and the guardian's opinion as to the adequacy optbected

person's care;

Summary of the guardian's visits with and activities on behaHheprotectedperson;

Statement of whether the guardian agrees with the current treatmenhaiilitation

plan;

1 Recommendation as to the need for continued guardianship andesgmmended

changes in the scope of the guardianship;

Any other informatiorrequested by the court or useful in the opinion of theardian;

Any compensation requested and the reasonable and necessary experoseed by

the guardian; and,

1 Verification signed by the guardian stating that all of the information containdialen
report is true and correct to the best of his/her knowledge.
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This report must be prepared by the worker and approved by the supervisor prior to submission
to the court.

Note: The Periodic Report to the Court is available as a DDE in FACTS and mags&edacc
through the report screen and/or th&Vest Virginia Supreme Cowtebpage. Most of the
information to complete this report will come from the Summary Evabrascreens.

Annual
The guardian must prepare and submit an annual report to the court that describes the
LINPGSOGSR LISNER2YQa FdzyOUuA2yAy3dr LINRPIMBAEASE 0l N
report period. The completed report is to be submitted to the Circuit Clerk ircthmty of
venue. In most instances this will be the county where the origippabintmentwas done. If the
court of appointment grants a change of venue, the report wouldgbemitted thereafter to
the new county of venue. The law provides for two (2) optiaiated to the time frame to be
used for submission of this annual repto the court. These are:
1 On a calendar year basis (if this option is used the report may not cover a périoare
than twelve (12) months and must be filed with the Circuit Clerk no tham December
31st); or,
1 Other time frames as ordered by tleurt.

This report must contain all the following:

91 Description of the current mental, physical, and social condition of the protected
person;
Description of the protected person's living arrangements during the repgrézibd;
The medical, educatiai, vocational, and other professional services provideth&o
protected person and the guardian's opinion as to the adequacy optbtcted
person's care;
Summary of the guardian's visits with and activities on behalf of the protquesbn;
Statenent of whether the guardian agrees with the current treatmentaibilitation
plan;

1
T
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1 Recommendatioras to the need for continued guardianship and aegommended
changes in the scope of the guardianship;

1 Any other information requested by the court or dgkin the opinion of theguardian;

1 Any compensation requested and the reasonable and necessary expensesl
by the guardian; and,

1 Verification signed by the guardian stating that all of the information containdialein
report is true and orrect, to the best of his/her knowledge.

1 This report must be prepared by the worker and approved by the supervisortprior
submission to the court.

Note: The Periodic Report to the Court is available as a DDE in FACTS andiasthéirginia

Supreme Courtvebpage and may be accessed through the Report screen. Information to
complete the report will come from the Summary Evaluation screens. The Periodic Report can
SAGKSNI 6S KFEYR RSt AGSNBR 2NJ YFAfSR G2 )iKS | LI

Other Reports to the Court
In addition to the initial (sersnnual) and annual reports to the court, there are pointsinme
when the court may require additional reports. These include:
1 Additional reports or accountings prescribed by the court;
1 When the guardian or conservator resigns or is removed; and,
1 When the appointment of guardian or conservator is terminated (this report beay
waived by the court for a guardian).

These reports must be prepared by the worker and approved by stlygervisor prior to
submission to the court. Upon completion of the report, it is to be filed with the Circuit Clerk.

Responsibility of the Worker Followingthe hearing

1 Within fourteen (14) days following the entry of the order of appointment, mad@y
of the order or appointment and statement advising the recipient of thigint to appeal
to all parties named in the original petition;

1 Review the order of appointment;

1 Prepare petition for modification of the order of appointment, if applicable;

1 Prepare and submit the initial report to the court within six months following the
appointment; and,

1 Preparation and submission of the annual report to the court.

Responsibility of the Superviserollowingthe Hearing
1 Review the Order of Appointment; and,
1 Ensure submission of Maodification of the Order of Appointment, if applicable.

Responsibility of the CourFollowing the Hearing
1 Issue and enter the Order of Appointment.
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Note: The Order of Appointment is to be signed and filed within seven (7) days if the hearing is
before the Circuit Judge and within fourteen (14) days if the hearing is before the Mental Hygiene
Commissioner.

Following an application requesting access to theotected person
This section applies only in respect to relatives who have been granted accesoteced
person bypetition process. The guardian shall notify relatiyeg#h courtapproved access:if
1 The protected person dies
1 The protected persn is admitted to a medical facility for acute care for a penbthree
(3) or more days
The residence has changed
The protected person is staying at a location other than their usual residenee for
period that exceeds two calendar weeks
1 Atthe protected persons death to allow the family to complete funemahngements

I A % 4 oA
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Note: A relative entitled to notice about a protected person under this section may waitieeno
by providing a written request to that effect to the guardian. A guardian shall file any such written
request received with the court.

5.16 Appointment of the Department as Health Care Surrogate

Appointment of a Health Care Surrogate must be mhagiea qualified physician or advanced
nurse practitioner who has personally examined the adult and determined that they lack the
capacity to make health care decisions on their own behalf. West Virginia State Code identifies
the individuals who may be coidered to be appointed in priority order. The Department may

be appointed only if there is no one else who is able and willing to serve as Health Care Surrogate.

For persons who are in need of treatment for mental illness or addiction, as opposed to
treatment of physical needs, who have been determined by their attending physician or a
gualified physician to be incapacitated, a second opinion by a qualified physician or psychologist
that the person is incapacitated is required before the attendingsptign is authorized to select

a surrogate.

If the adult has one or more advance directive in effect that adequately addresses their decision
making needs, it is NOT appropriate for the Department to be appointed Health Care Surrogate.
If it is believed hat the designated decisief { SN av A& y2aG I RSIldz2 G4§St @
decisionmaking needs, it may be appropriate to explore appointment of an alternate decision
maker. If so, the reason(s) for seeking a change in deaisaker must be clearly damented.
It may be appropriate for the appointing medical professional to seek appointment of another
decision maker if:
91 the current decision maker is no longer physically/mentally able to carry out their
responsibilities;
1 the current decision maker isohacting in the best interest of the adult; or,
 0KS IdRaiibringkingneeds cannot be met by appointment of only a He&tre
Surrogate.

Revised July 2020 Page 50 of 130



SUBSTITUTE DECISION MAKER POLICY

It is NOT appropriate to seek an alternate decisimgker solely because the physician or other
family membes are not in agreement with decisions made by the authorized decision maker.
Whenever there are disagreements among family members, deemgkers, or others, the
physician is to arbitrate to reach a solution.

WV Code does allow for someone to challetige appointment of a Health Care Surrogate if
they feel that the appointment is not appropriaté/\V Code 8180-8(e)states: [If a person who

is ranked a a possible surrogate pursuant to subsection (a) of this section wishes to challenge
the selection of a surrogate or the health care decision of the selected surrogate, he or she may
seek injunctive relief or may file a petition for review of the selectad, or decision of, the
selected surrogate with the circuit court of the county in which the incapacitated person resides
or the supreme court of appeals. There shall be a rebuttable presumption that the selection of
the surrogate was valid and the perswho is challenging the selection shall have the burden of
proving the invalidity of that selection. The challenging party shall be responsible for all court
costs and other costs related to the proceeding, except attorneys' fees, unless the court finds
that the attending physician or advanced nurse practitioner acted in bad faith, in which case the
person so acting shall be responsible for all costs. Each party shall be responsible for his or her
own attorneys' fees].

Advance Directives, such as Mediealwer of Attorney, Durable Power of Attorney with health

care decisions, and/or Living Wills, take precedence over Health Care Surrogate appointment. If,

in the opinion of the medical professional, decisions are not being made in the best interest of

the client, the medical professional should first attempt to arbitrate to resolve the issues. If this
cannot be accomplished, these instruments require court action to terminate before a Health

Care Surrogate may be appointed. It is the medical profess@aRk 2 NJ 1 KS Of A Sy
responsibility to seek legal intervention. (See Resolving Conflicts Between Advanced Directives

for additional information)

The Department can serve as an appointed Health Care Surrogate if an individual has already
been convictd and/or before the individual was convicted. The Department should only serve
as Health Care Surrogate as last resort.

Note: While determination of incapacity may be done by one or more of the following, a qualified
physician, a qualified psychologist, @an advanced nurse practitioner, actual appointment of a
Health Care Surrogate may only be done by a qualified physician or advance nurse practitioner.
A second opinion is only required if treatment for mental illness and/or addiction will be needed
as sated inWV _Code 8130-24: [Need for a second opinion regarding incapacity for persons
with psychiatric mental illness, mental retardation or addiction.

For persons with psychiatric mental illness, mental retardation or addiction who have been
determined by their attending physician or a qualified physician to be incapacitated, a second
opinion by a qualified physician or qualified psychologist that pleeson is incapacitated is
required before the attending physician is authorized to select a surrogate. The requirement for
a second opinion shall not apply in those instances in which the medical treatment to be rendered
is not for the person's psychiatrmental illness].The general rule of determining capacity could
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therefore be stated that it takes only one medical professional to make a determination of
capacity, and it takes only one medical professional to make a determination that an individual
has regained capacity.

Process for Appointment

When the Department is requested to accept appointment as Health Care Surrogate, the
Appointment of Health Care Surrogate form must be completed by a qualified physician
advanced nurse practitioner who has personally examined the adult. This formbeust

completed and received prior to the Department accepting appointment as HEalta

Surrogate. The Department will not accept a verbal appointment as HealttSQmagate.

Note: (The Appointment of Health Care Surrogate form is available as arDEXCTS). There
may be rare situations and cases that the Department may go ahead and accept Health Care
Surrogate appointment before the Department has completed their full assessment.

Exploring all potential candidates prior to DHHR accepting appmiant

As an ongoing part of case monitoring and review, the worker must thoroughly exglore
individuals they become aware of who may be able to serve in this capacitpofamntial
candidate is to be contacted by the worker to determine if they ailéng andable to serve. If
so, the Department should encourage them to accept appointment rathem the Department
continuing to serve in this capacity. The Department shouldcoatinue to serve as Health Care
Surrogate if there is an appropriatandidate who isvilling and able to serve.

West Virginia State Code specifies the individuals who are to be considerggpi@ntment

and the order of priority for consideration. The Department is not tappointed until  all

potential candidatehiave been contacted. Individuals who are todmmsidered prior to

appointment of the Department are, in order of priority:

spouse;

adult children;

parent(s);

adult siblings;

adult grandchildren;

close friends; and,

any other person/entity, including burtot limited to public agencies, publjuiardians,

public officials, public and private corporations and

1 other persons or entities which DHHR may from time to time designate (this is the
category under which DHHR is authorized to serve).

= =4 -8 4 -8 -4 -9

While the physician must consider potential candidates in the order listed, theyapagintan
individual at a lower Ieel if the physician believes that the appointee is better qualified to serve
as Health Car8urrogate. When this occurs, the physician must document that an individual was
passed over and the reason for this.

Parties who may NOT serve as a Health Caredate are:
1 treating health care provider of the individual,
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1 employees of the treating health care provider, not related to the individual;

1 owner, operator or administrator of a health care facility serving the indivicarad,

1 employees of the owner, operator or administrator of a health care facility related
to the individual (Adult Family Care, Medley, Personal Care Heemdentih Board &
Care, Assisted Living, Nursing Home etc. are included ioatagory).

Responsibility of the Worker
1 Prior to accepting appointment
1 Complete Initial Assessmentvithin thirty (30) days of receipt of referral;
1 Determine if it is appropriatdor the Department to be appointed as Health Care
Surrogate;
1 Request completion of Appointment of Health Care Surrogate form by a qualified
physician;
1 Contact all potential candidates to-sssess their willingness/ability to servette
extent possile;
Complete all documentation in FACTS;
Submit Initial Assessment to supervisor for approval; and,
If the Department is going to accept appointment, open the case in FACTS;
Once the Department has been appointed and accepted Health Care Surtbgate
Adult Service worker should furnish the appointing medical professionapgt of the
completedHealth Care Surrogate appointment form for their records.

= =4 4

Note: The tasks generally are listed in the order in which the worker would complete them
however, thee may be some that will be completed simultaneously such as in a situation where
an emergency situation exists and appointment is needed immediately, the worker may be
working on completion of the Initial Assessment and review of the Appointment of HEalt
Surrogate form at the same time.

Following appointment

1 Complete Comprehensive Assessment within thirty (30) days of openiridethith Care
Surrogate case;

1 Complete the Service Plan within thirty (30) days to be submitted to the supefaisor
approval;

1 Maintain ongoing contact with client, their family and friends to gather additional
AYF2NNIEGA2Y | 02dzi GKS OfASyiQa oA KSa | yR
able to serve instead of the Department; and,

1 Monitor the case on an ongoing basis.

Responsibility of the Supervisor
The supervisor is responsible for ensuring that applicable policies and procedufeficawed.
To do so, the supervisor must:

1 Revew and approve Initial Assessment;

1 Approve case connect in FACTS if a case is to be opened;
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1 Sign/authorize the signing of the Appointment of Health Care Surrogatattwrize the
Department to be appointed; and,
1 Review and approv€omprehensive Assessment(s), Reviews and Service Plan(s).

Appointment for Individuals in State Operated Facilities

When a substitute decisiemaker is needed for an adult in one of these facilities, it is the
responsibility of the facility to locate aratrange for a suitable decisiemaker. In doingo, the
facility is expected to explore all potential individuals and entities who may bealskerve in a
decisionmaking capacity and to document the results of these effortaviéls individuals in
other settings, the Department may be appointed to serve as Hézdife Surrogate only after it
has been determined that there is no one who is willing ahlk to serve in this capacity. State
operated psychiatric facilities include Sharpe Hospitel Mildred Mitchell Bateman Hospital.
State operated long term care facilities inclutkckie Withrow Hospital, Hopemont Hospital,
Lakin Hospital, John Manchin Sr. He&ltire Center, and Welch Emergency Hospital.

Whenever the Department receives a HéalCare Surrogate appointment from these two
facilities the local office needs to thoroughly review the appointment for accueatguage,

time frames/discharge date and documentation of selection process. If #ti@eany questions
concerning the HCS ppintment form the local adult service staffiould not be making
changes or any additions to the form. The local worker need®itwact the appropriate facility
staff to voice their concerns egards to any issues. If there are changes to be madest¢1CS
form only a qualifiecttending physician or advance practice nurse can make modifications.

The worker is to explore suitable alternative individuals/entities to serve as Health Care
Surrogate on an ongoing basis in all instances where tipaufraent is appointed to servia

this capacity. This is to be done as part of the Case Review process, and if a alig¢atdee

Health Care Surrogate is identified, the worker should request to have the péngr

appointed instead of the Departmén

In order to improve communication between the state operated facility and WVDiRieligcal
assigned worker, the Adult ServiSepervisor andCommunity Service ManagéZSM) will be
included in the treatment plan notifications by email. If there are issmeEerning treatment
plan meetings being reschedulezhangedand/or not occurringvithout proper notification
given to staff the locadssignedvorker needs to notifgheir direct supervisor immediately.
Upon being notified the local Adult Service Supervitmuld attempt to resolve any issues
directly with appropriate hospital staff. If furthexction is needed the local supervisomnust
notify their regionaladult serviceconsultantand district CSM.

5.17DecisionMaking for the Protected Persoar IncapacitatedAdult

A court appointed guardian is responsible for assisting the protected person with personal
decisionswhereasa Health Care Surrogate is resporsifor making health cardecisiononly.

A Substitute decision makées responsible for making health care decisions, in consultation with
the adult to the extent possible.
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The duty to act in the best interest of the protected person includes taking actions that may be
adverse to the Department, Bureaus within the Department and other state agencies when
advocating for services or civil remedies on behalf of the protected person. Under no
circumstances will guardians employed within the Department put the interest of the
Department or Bureaus within the Department before the interests of their protected person.

5.18Commencement of Substitute Decision Maker Authority

Adult Guardianship
¢ KS 3dz NR A-mnakiGgzautioiyiiciallybegins upon receipt of the sigoeder  of
appointment. In reality, there is some variation from one jurisdictioanother in the
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The guardian or conservator of a protected person shall terminate upon the death of the
protected person: Provided, that in the sénce of an advanced directive or preedburial or

cremation contract, after the death of the protected person, a guardianasreservator, shall

have authority to make decisions regarding the body of the decepsstécted person for the

purposes ofwuthorizing an autopsy and making funéraNNJ y 3SYSy (i a @ ¢ KS 3 dzl
O2yaSNBI G§2NRA& I dzi K2 NR { &or d@nfadministratorhas beeryaprintedy 0 A
This allows the Department as guardiaretwange funeral arrangements, even thgiu
guardianship ends at death. Similarly, #ngthority of the guardian ends upon an order of the

court authorizing resignation aemoval of the guardian.

Health Care Surrogate

¢KS 5SLINIYSYydQa | dzikK2NRG& | & h&teptande oiel NS { dzN.
appointment. Whenever the Health Care Surrogate is called upon to make diffemiions,

such as complex medical decisions and-efitife decisions, the worker shouttb SO in

consultation with the supervisor.
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The authority of the Health Care Surrogate ends immediately upon the death of the
incapacitated adult except with regato certain decisions. Specifically, they permitted  to
assist with decisions regarding funeral and burial/cremation arrangemergan and tissue
donation, autopsy, eta/VV Code 81830-6(d)[The medical power ddttorney representative or
surrogate's authority shall commence upon a determinatimade pursuant to section seven of
this article, of the incapacity of the adult. In the evéim¢ person no longer isncapacitated,or

the medical power of attorney representative surrogate is unwilling or unable to serve, the
medical power of attorney representativ@ surrogate's authority shall cease.

However, the authority of the medical p@w of attorney representative or surrogate may
recommence if the person subsequently becomes incapacitated as determined putsuant
section seven of this article unless during the intervening period of capacity the person
executes an advance directivehich makes a surrogate unnecessary or expressly rejeets
previously appointed surrogate as his or her surrogate. A medical power of attorney
representative or surrogate's authority terminates upon the death of the incapacita¢esion
except with respect to decisions regarding autopsy, funeral arrangementsarmation and
organ and tissue donatioiiProvided,That the medical power of attornagpresentative or
surrogate has no authority after the death of the incapacitated petsomvalidate orrevoke a
preneed funeral contract executed by the incapacitated pelison accordance with  the
provisions of article fourteen, chapter forgeven of this coderior to the onset of the
incapacity and either paid in full before the death of theapadiated person or collectible from

the proceeds of a life insurance policy specificaéigignated for that purpose].

Determinations of capacity, including determinations that a person has regained capacity, are
governed byWV Code 8180-7, which requires only one medit professional (attending
physician, qualified physician, qualified psychologist, or an advanced nurse practitioner who has
personally examined the person) to make such determinatibhe general rule of determining
capacity could therefore be stated th# takes only one medical professional to make a
determination of capacity, and it takes only one medical professional to make a determination
that an individual has regained capacityThe exceptions to this general rule include the
following scenariosvhere capacity determinations of two medical professional are required: 1)
UnderWV Code 8180-22(c)where a person has been determined to be incafzed and his

or her living will or medical power of attorney has become effective, any health care provider or
KSItGdK OFNB FrOAfAGE gKAOK NBFdzaSa (2 7FT2tt29¢
power of attorney or the decisions of the mhieal power of attorney representative or health
care surrogate, because the principal has asked the provider or facility not to follow such
directions or decisions, shall have two physicians, one of whom may be the attending physician,
or one physician ah a qualified psychologist, or one physician and an advanced nurse
practitioner certifythat the person has regained capacity to make the request; and, 2) Wadler
Code 81630-24 for persons with psychiatric mental iliness, intellectual disability or addiction
who have been determined by their attending physician or a qualified physician to be
incapacitated, a second opinion by a qualified physician afifigd psychologist that the person

is incapacitated is required before the attending physician is authorized to select a surrogate.
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The requirement for a second opinion does not apply in those instances in which the medical
treatment to be renderedishdi 2 NJ 0 KS LISNE2Y Q& LIA@OKAIFIGNARO YS

5.19Decision Making

Guardianship

Decisioamaking by guardian may include all personal decisions, or the ordggpafintment

YFe fAYAG GKS RdzNY GA2Y | YRk 2N aohe Lgsardarf has KS 3 dz
the ability to act for the protected person and exercise his/her rigBesnerally, a guardian is
responsible for assisting with decisions regarding the protetti8INA 2 pe@dnal matters.

Limitations to the scope of that authorityay be setlependent on the needs and capabilities of

the protected person. In addition, therotected person should be permitted and encouraged to
participate in decisiormakingon their behalf to the extent possible.

The duty to act in the best interest of the protected person includes taking actionsimat be
adverse to the Department, Bureaus within the Department and other stgencies  when
advocating for services or civil remedies on behalf of the protecedgn. Under no
circumstances will guardians employed within the Department put the interest the
Department or Bureaus within the Department before the interests of theatected person.
Personal decisions that the guardian may be involved inmgakclude the following (unless
these are specifically excluded in the order of appointment):

1 Where the protected person will live/changes in residential setting;

1 Services/treatment required to address needs;

1 Health care to be provided and/evithdrawn;

1 Authorization of placement ia nursingacility or other health care settingppropriate
to meet health care needs;
Resources needed to meet educational needs, if applicable; and,
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In addition, there are certain decisions of the guardian that require approval of the court in
advanceThesenclude:
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1 another state;
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1 Deviation from a previously executed living will or medical power of attorney; and,

1 Revocatbn or amendment of an existing and valid durable power of attorney.

Note: When authorization of the court is required in advance; #uilt service workeshould
advise his/her supervisor immediately and promptly refer the matter to ltkegal Counsel for
Adult Servicefor review and assistance.

The guardian may NOT make decisions in the following areas:
1 Decisions specifically excluded in the order of appointment;
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1 Financial decisions; and,

1 The guardian or conservator of a protectedgen shall terminate upon the deatf the
protected person: Provided, that in the absence of an advaniexttive or preneed
burial or cremation contract, after the death of tipeotected person, a guardian or a
conservator, shall have authority toakedecisions regarding the body of the deceased
protected person for the purposexf authorizing an autopsy and making funeral
FNNF yaASYSyidad OR2«/S SOz NIRRAND/AQ 8 d2iNg 2 NR & a K| f f
or an administrator habeen appoited WV Code 8444-5. Preparation for this should
be discussed witthe protected person and plans made and documented in advance to
ensure thathe LISNBR 2y Qa ¢6AaKSa FNB 1y26y YR OF NNR S

If the Department is serving as guardian the worker must ensure that the clientadled in a

Medicare plan and that all necessary applications/enrolimentswade on the clie®d o6 SKI f F
within thirty (30) days after the client is sixtyur (64)years and ning9) months of age. This

includes enrolling in Medicare Part A andrigl/or C and selecting an appropriate plan under
Medicare Part D that providabe best coveragd 2 NJ 4§ KS Of ASy (i Qa Ay RAJARCd:
addition, theworker must apply for Extra Help through the Social Security Office. Also, an
application for QMB, SLIMB and/or-Qmust be made through InconMaintenance for

assistance in payment the Medicare premium.

QMB, SLIMB and Qlare programs offered through Income Maintenance tpay for Medicare
premiums. It is extremely important that workers make salients apply or someone applies

on their behalf for these programs throudghcome Maintenance. The worker as guardian must
ensure that these applicationisNBE Yl RS 2y GKS Of ASyiQa oSKIFfTF
sixty-five (65).

Extra Help is a program that provides financial assistance to individualBrutéd income in
paying for Medicare Part D. If an individual qualifies, theyradkive assistance in paying the
premium and cepays for their prescription drug¥hs application must be made through the
Social Security Office. Thwrker asguardian must ensure that these applications are made on
0§KS Of A Sy (itQthe clieft Kehchify adelNikige NG5).

If the Department is appointed guardian, thecessary applications/ enrollmentsitlined

above must be made by the worker immediately after being appointe@werdian. If another
individual is appointed guardian, that individual is responsiblerfaking the necessary
applications/enroliments.

1 The Department as the appointed guardian is also responsible for attending- Multi
SBAA0ALI AYIINEB ¢NBIFGYSYyd tflFya oalntiv@ad> LyaGsS
Program Plans (IPP), Discharge Plan meetings and Care Plans corbernipgotected
individual. TheDepartment as the guardian must approve and sign off on all decisions,
exceptfinancial, relating to the protected person. By attending and participating in the
scheduled meetings the Department is fulfilling their fiduciary obligation thaeallices
INBE Ay (0KS Of.ASyidQa o06Said AydaSNBai

1 Guardian responsibilities when in a state operated facility requires the facilgyoade
email notificationsto the clie® & | a4 A Iy SR ¢ shpkrdshand Kistzicti & S NI
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community service manager of any treatment teameeting schedule. If there are issues
concerning treatment plan meetings beingscheduled, changed and/or not occurring
without proper notificaton given tostaff the adult service worker needs to notify their
adult service supervisammediately. Upon being notified the Adult Service Supervisor
should attempt toresolve any issues directly with appropriate state facility staff. If further
action isneeded the adult services supervisor can notify their adult service consultant and
community service manager.

1 For Title XIX ID/DD Waiver clients it is essential for the Department to attend the
Interdisciplinary Team Meetings (IDT) and IndiviRraigram Plans (IPP). Tépgardian
must participate in the (IDT) and/or (IPP) meetings and sign and appotkie in  order
for services to be implemented. There may be extraordirsitiyations when the
Department may have a conflicting crisis situation amaynot be able to attend the
meeting in person. In thesdtuations,the Departmentmay participate by telephone
conferencing. This method should only occurdatraordinary situations and should not
occur on a regular basis. As guardianDrepariment can  disagree  with  the
Interdisciplinary Team Meeting (IDT) andlodividual Program Plans (IPP). If the
Department disagrees with a portion of tipdan they need to mark on the (ID&hd/or
(IPP) the section that is in disagreement. The Departrasrguardiameeds to choose
either agree or disagree within the fourteen (Idjytimeframeto allow the Service
Coordinator time to distribute the (IDT) and/or (IPP) tae@dm members. If another
individual is appointed guardian besides thepartment, that individual is responsible
for attending and participating in thilulti-Disciplinary ¢ NS I G Y Sy ttFya
Interdisciplinary Team MeetingfDT), Individual Program Plans (IPP) and Care Plans.

Note: Though the guardian has decision making authority, there are limits to what a guardian can

do. Specifically, appointment of a guardiamoat GUARANTEE that the protected person will be
compliant with a recommended course of treatment and/or services. While the guardian does

have a responsibility to recommend appropriate services/treatment and living arrangements,

and to educate the proteed person to the extent possible about the benefits and consequences

of compliance/failure to complythey cannot force the protected person to exercise good
judgment, maintain acceptable personal hygiene, take medications as prescribed, etc. Also, as
the LINP G SOUSR LISNER2YyQa fS3lt NBLINBaSyidradAargsS GKS
LISNBE2YyQa LINPGSOGSR KSFEGK AYyTF2NXYIGA2Y ySOSaal
(HIPAA Privacy Rule 45 CFR. 164.502(g)).

5.20Health Care Surrogatedaision Making:

The Department as the appointed Health Care Surrogate is also responsible for attishdiing
Disciplinaryt NS § YSYyd tflya 6a5¢Qaov> LYGSNRAAOALI Ayl
Plans (IPP), Discharge Plan meetings and Care &acerning the protected individual. The
Department as the Health Care Surrogate must approve and sign off on all decisions, except
financial, relating to the protected person. By attending and participating in the scheduled
meetings the Department islff FAf €t Ay3d GKSANI CARdzOAIINB 26t A3 G
best interest.
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For Title XIX MRDD Waiver clients it is essential for the Department to attend the Interdisciplinary
Team Meetings (IDT) and Individual Program Plans (IPP). TEfid idare Surrogate must
participate in the (IDT) and/or (IPP) meetings and sign and approve both in order for services to
be implemented. There may be extraordinary situations when the Department may have a
conflicting crisis situation and may not be alite attend the meeting in person. In these
situations,the Department may participate by telephone conferencing. This method should only
occur for extraordinary situations and should not occur on a regular basis. As Health Care
Surrogate the Department catisagree with the Interdisciplinary Team Meeting (IDT) and/or
Individual Program Plans (IPP). If the Departntesagrees with a portion of the plan they need

to mark on the (IDT) and/or (IPP) the section that is in disagreement.

TheDepartment as Health Care Surrogaeeds to choose either agree or disagreghin the

fourteen (14) day timdrame to allow the Service Coordinator time to distribute the (IDT) and/or

(IPP) to all team members. If another individual is appointed Health Surrogate besides the
Department, that individual is responsible for attending and participating in Rkhalti-
Disciplinary¢t NS G YSy (G tflya 6a5¢Qaovx LYGSNRAAOALX Ayl
Plans (IPP) and Care Plans.

Note: Decisiormaking for another individual is a difficult and delicate process. In carrying out

GKS 5SLI NIYSYyiQa NBalLRyaAroAtAGASa & -nhakek f G K / |
to ensure that decisions being made on behalf of the incapacitated adul aeélection of the
AYRADGARdzZE £ Qa4 @l tdzSa yR 0StASTAa NIYGKSNI GKFy

Health care decisions that the surrogate may beolved includethe following:
1 placement in/discharge from a medical/treatment setting;
1 medical services/treatment redred to address health care needs (hospital, psychiatric
FLEOAtAGET | YOodzE F G2NB KSFfGK OF NBX LIK&@&aAOAl

1 health care to be provided and/or withdrawn;

1 authorization, withholding or withdrawal of life prolomgj interventions;

1 authorization of placement in a nursing facility or other health care setting appropriate

to meet health care needs (extended care facility operated in connection with a hospital,
private psychiatric hospital, nursing home, rehabilibaticenter, ICF/MR, etc.);

91 decisions related to autopsy, organ/tissue donation, burial/cremation, and funeral
arrangements AFTER the incapacitated adult is decedsedhe extent possible
preparation for this should be discussed with the adult and pfaadeand documented
AY ROy OS G2 SyadaNB GKIF { cairigkdouttlJSNE2Y Qa g A a
signing for release of the body to the funeral home;
signing to authorize the funeral arrangements; and,
authorizing the release of medical records to third parties for placement, billing,
treatment planning, provision of care, etc.

= =4 A

Note: Anytime the Department, as Health Care Surrogate, signs any document, it must include a
disclaimer that clearly states that the Department is not accepting any financial responsibility for
GKSaS FNNIy3aSYSyidaod { A3yl (dz2NB ofaHédthlzANR Hum& &2 S &
wSa2dz2NOSa o6& 062NJ] SNRA yYIYS0ed
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The Health Care Surrogate may NOT make decisions in the following areas:

f decisions regarding services that amet related 12 | RRNX&adaAy3d (GKS ||
care/medical needs;

1 authorization of placemenin/discharge from residential (nehealth care)ettings. This
includes Adult Family Care, Assisted Living Homes, SpecializedCamily homes
(Medley), Registered but Legally unlicensed homes, etc.;

1 authorization of placement in Mildred Mitchell Baean and Sharpe Hospitalequires
commitment proceeding to do involuntary placement in these settingsdt,

1 financial decisions.

Note: Though the Health Care Surrogate has decision making authority for health care matters,
there are limits to what a ehlth Care Surrogate can do. Specifically, appointment of a Health

Care Surrogate cannot GUARANTEE that the adult will be compliant with a recommended course

of treatment and/or medical care. While the Health Care Surrogate does have a responsibility to
authorize appropriate care/treatment, and to educate the adult to the extent possible about the
benefits and consequences of compliance/failure to comply, they cannot force the adult to
exercise good judgment, take medications as prescribed, comply withcalgatiocedures, etc.
lfaz2x a GKS AyOlFLI OAGIFGSR | RdzA 6 Q& | dziK2NAXT SR
the health information necessary to carry out our responsibilities as Health Care Surrogate
[HIPPAA Privacy Rule 45 CFR.164.502(q)

5.21Placement Decisions

Unless specifically excluded by the Order of Appointment, the guardian will be involved in making
decisions regarding livingrrangements/placement on behalf of the protected person. As with

all decisionsnadeby the guardiarsubstitute decision makethe known and expressed wishes
and values of the protected person are to be considered when making these decisions.

Guardianslip Placement Decisions:
Due to physical and/or mental incapacities, some clients may be unable to resid@rin own
home, even with provision of a variety of supportive services. When this sttheion,  the
I Rdzf G { SNBAOS 62NJ] SNJ Ydza i S Olsupmrts, S G K@nilyof A Sy
NEfFOIA2YAKALIASYS LINRPEAYAGE (2 (rdsQrcédsRidzm asddt inK2 Y S
identifying and facilitating the most appropriate, least restrictpfacement alternative. Options
to consider include the following:
1 Placement with a relative, friend, or other interested party (with or withsupportive
servces);
Adult Family Care (see AFC Policy for detailed information);
Specialized Family Care Home (Medley);
ID/DD Waiver program;
Adult Group Home (serves mentally ill via community behavioral health centers);
Residential Board and Care facility; (see RB&licyFor detailed information);
Personal Care Home; (see PCH Policy for detailed information);
ICF/ID Group Home;
Nursing Home; and,

=4 =4 8 -4 8 -8 -5 9
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1 Rental Housing.

The guardian is to be an active participant in determining the most appropriate placement option
fori KS Ot ASyild FYyR FdziK2NAT Ay3a LI IFOSYSy(dx odzi Al
the placement setting. However, it is appropriate for the guardian to assist with finding and
determining an appropriate placement setting and ultimately authing the placement. The
Department as guardian is not to authorize placement in a setting that is not certified or licensed
by the Department (licensed by the Office of Health Facilities Licensure and Certification). If the
protected personalreadyresides in this type of placement setting, whether the individual is
permitted to remain in this setting will be dependent of several factors including:

1 The extent to which the placemergetting, and the provider adequately meets the

adults needs;

1 Duration inthis setting;

1 Relationship of the protected person with the provider/caregiver; and,

1 Expressed desire of the adult to remain in the setting.
LT GKS OftASyiQa ySSR& IINB FRSljdza G6Ste& YSiz RAZ
negativeimpactoni KS LINRPG§SOGSR LISNAE2YS>X FYR GKS | NNJI y3
the protected person and the provider, consideration should be given to permitting the adult to
remain if doing so would be in their best interest.
In addition to assisting with etisions regarding the type of placement setting that is most
appropriate, the guardian may also assist with applying for benefits to fund housing/placement
needs (i.e. HUD Housing, Medicaidr nursing home payment, admission forms for placement
in longterm care setting, Medicaid Waiver, hospital admission, etc.). When the Department as
guardian signs these types of documents, the Adult Service worker must document in writing
0SAARS UGUKSANI aAdylddzNBE GKFG GKS 5 SedlpNmenSy G Qa
by the Department.

A

g

Health Care Surrogate Placement Decisions:

The Health Care Surrogate will be involved in making decisions regarding living
arrangements/placement on behalf of the adult only when these decisions relgiatement

in or discharge from a health care/treatment facility or program. It is not stielyHealth Care

{ dZNNR I 6SQa NBalLlRyaioht Al atting Aswithaly decisiofs Snade LILINE LJ
by the Health Care Surrogate, the known and expressed waisalues of the adult are to be
considered when making these decisions.

Examples of health care/treatment settings include:

extended care facility operateid connection with a hospital;

private psychiatric hospital;

nursing home;

rehabilitation center;

1 ICF/MR Group Home.

il
1
1
T

While the Health Care Surrogate is to be an active participant in determining the most
appropriate health care/treatment placement optidor the client and can authorize placement
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Ay GKAEA (eSS 2F aSGidAy3a 6KSyYy | LIINRPLNRFGSE AdG .
to find the health care/treatment setting. It is appropriate for the Health Care Surrogate to
authorize the pacement in this type of setting. The Department as Health Care Surrogate is not

to authorize placement in or discharge from any setting that is not a health care setting.

Note: Whenever the Department becomes aware of an unregistered residential prawiders
operating, the worker is to advise the provider that they are required to register with the Office

of Health Facility Licensure and Certification (OHFLAC) if they have not already done so. The
worker must also send written notification to OHFLAGhe existence of the home.

5.22 Medical Decisions

A substitute decision maker will make all medical decisiariess specifically excluded by the
Order of Appointmentn a guardianship case. The Substitute Decision Makkbe involved in
making medical and health care related decisions on behalf of the protected person.

As with all decisions made bysubstitute decision makethe known and expressed wishes and
values of the protected person are to be considered when making these decisions. In addition, if
the protected person has one or more Advance Directives, such as a DNR, Living Will, or other
R20dzySyida GKIG SELINB&a& ( kBhes iNgtal JIEiSiGhR of HIE NBE 2 v Q
Substitute Decision Makavill be guided by these documents to the extent possiblsulifstitute
decision makebelievesit is not possible to do sim guardianship casepproval of the court to
deviate from the provisions in the applicable directive must be obtained in advance. Examples of
medical decisions th8ubstituteDecision Makemay be called upon to make, include decisions
regarding the following. This is natténded to be an afinclusive list:

1 Routine medical care;

1 Emergency medical care;

1 Life prolonging measures;

1 Admission todischarge from medical treatment facilitfi, ICAD, hospital substance
abuse treatment facility, etc.);
Behavioral health servise
Therapeutic treatment;
This form must be completed and signed by the attenglihgsician. The workeshould
not complete the form but it would be appropriate for him/her to sign ttwmpleted
form as the legal representative if the Department hagtappointedas the guardian
or Health Care Surrogate;
1 Home health services; and,
1 Hospice care.

= =4

Some medical decisions can be very difficult to make, particularly when the protected person is
unable to communicate their wishes and their wishes/valuesraseknown by theSubstitute
Decision MakerExamples might include amputation of a limb, placement of an artificial feeding
device, placement on/removal from a ventilator, exploratory surgery, etc. In these instances, an
Ethics Consult may be necessaryanyitimes, the health care facility providing treatment will
have an internal Ethics Committee to assist with these decisions. If an internal Ethics Committee
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Aa y20 I @FLAfF0fSYT 2N AF GKS 62NJ SN Aa yz2aG 02
internal committee, an Ethics Consultation may be requested by contacting the Office of Social
Services, Adult Services Consultant.

Note: When the Department is appointed the Substitute Decision Maker, completion of the POST

form by the physician/medicalrovider to document the existence of advance directives, medical
decisionmakers, etc. is to be encouraged. This form must be completed and signed by the
attending physician. The worker should not complete tbien, but it would be appropriate for

him/her to sign the completed form as the legal representative if the Department has been
FLILRAYGSR a GKS 3dzr NRAFY 2N I SIfaGK [/ NB { dzNJ
representative, the Department does have access to the health informationssacgto carry

out responsibilities as Health Care Surrog&téP§PAA Privacy Rule 45 CFR.164.502(g)

5.23 Endof-Life Decisions

Unlessspecifically excluded by th@uardianshigDrder of Appointment, théSubstitute Decision
Makermay be involved in making decisions on behalf of the protected person regardirgfend

life care. As with Adecisions made by the substitute decision makke known and expressed
wishes and values of the protected person are to be considered when making these decisions. In
addition, if the protected person has one or more Advance Directives, such as a DNR, Living Will,
or Medical Power of Attorney, erdf-life decisions ofthe substitute decision makewill be

guided by these documents to the extent possible.

Decisions that theubstitute decision makenay be called upon to make include the following:
1 Palliative care/comfort measures (pain management, etc.);
1 Use/removal of life support;
1 Funeral arrangements; and,
1 Organ/tissue/body dnation
1 agreeing to a DNR (no code) when one does currently exist; and,

Any deviation from an existing Living Will or Medical Power of Attorney or to revoke or amend a
Durable Powe of Attorney must be authorized, in advance, by the colgnhdof-life decisions

can be very difficult to make, particularly when the protected person is unable to communicate

their wishes and their wishes/values are not known by the guardian. Exampigd mclude

amputation of a limb, placement of an artificial feeding devise, placement on/removal from a
ventilator, exploratory surgery, etc. In thegestancesan Ethics Consult may be necessary. Many
times,the health care facility providing treatmenill have an internal Ethics Committee to assist

with these decisions. If an internal Ethics Committee is not available, or if the worker is not
O2YF2NIlo6fS 6AGK (GKS NBO2YYSYRIOGA2Y 2F GKS Tl C
may be requeted by contacting the Bureau for Children and Families, Adult Services Consultant.

The guardian or conservator of a protected person shall terminate upon the death of the
protected person, provided, that in the absence of an Advanced Directive engac burial or

cremation contract, after the death of the protected person, a guardian or a conservator, shall

have authority to make decisions regarding the body of the deceased protected person for the
purposes of authorizing an autopsy and making fundralNJ y 3SYSy dao ¢KS 3Id
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O2y&ASNDI (i2NDRE | dzZiK2NAGe aKFtf O2yGAydzS dzydat

WYV Code §444-5.

Therefore, it is essentiathe substitute decision makediscuss funeral arrangements and
preferences with the protected person, their family (when applicable), care providers (i.e. Adult
Family Care Providers, Specialized Care Provider), funeral homeshancbnservator (if
applicable) in advance and facilitate the preed burial arrangement if possible. The Department
Fa 3dzr NRAIFY Aad y20 NBaLRyaiaoftsS F2N LI eySyi
program through Income Maintenance may ldilized, but the funeral director or family
member must make the application. The Department is to follow if known the clients wishes for
their burial procedure, if not known the Department can approve a traditional burial and/or
cremation as last resort.

Organ Donation is an eraf-life decision that can be written in an Advanced Direcfive Living

2Aff02 AYRAOFIGSR 2y |y Ay ECOBE|RederffoRGroak REkogedyND 4

& Educationor simply made known by the individuals expressed wishes. It is essential that the
worker discusses organ, tissue, and/or body donation with the client and family prior to the client
becoming deceased. It is recommended that the worker make every attesrgiitain the clients
wishes in writing. If the Department iBe substitute decision makethe Adult Service worker

will need to gain approval from the supervisor for an organ donation and then make an official
request through the court for permission fwoceed. An Ethics Consult can always be requested

if there are any questions that arise from family and/or interested parties concerning this
decision. If the wishes of the protected person are not known regarding organ, tissue, or body
donation, donatiorwill not be authorized by the Department.

There are hospitals in designated regions that servedérger for Organ Recwery and Edu@tion
(CORE) asreferral site for potential donors. You may contact CORE & GDONORS. This is
a twenty-four (24) hour a day service.

Do Not Resuscitate (DNR) Order

2 1

f

! 52 b2 wSadzaoOAldlIGS 2NRSNJ 65bw0  Aa | LK@ & A

authorized to practice in the state of West Virginia. The order specifically states that
cardiopulmonary resuscitation should not be administered to a certain person. The
requirements related to issuing a do not resuscitate order are containgdNrnCode 8180C

In situations where the Department has been legally appointed to astibstitutedecision
makerfor the protected persorthe decision of whether to sign a DNRoahd notbe taken
lightly. The decision to sign a DNR must be made on a case by case basiscQasfatation
should be given to theubstitute decision maketsnowledge of the clienand their expressed
wishes. In no instance is the Department twutinely sign DNR orders.

When a DNR is being considered or has been requested by the attending physiciadylihe
Service worker must consult the medical professional(s) to gather applicdbienation about
GKS Of ASy (i Qa YSR praghdsis faditrpraveraehiinpacd afyheakhi chralitioh
on quality of life, etc. Approval must be granted by Hupervisor prior to a DNR being signed by
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the Adult Service worker. Whenever tdecision of whether or not to sign a DNR is in question,
the Adult Service worker is strongincouraged to consult with the Ethics Committee in the
facility where the adult residesdpplicable and/or the Ethics Committee of the Bureau for
Children and Families. TiBaireau for Children and Families Committegsiats in resolving
ethical problems in clientareusinga Multi-Disciplinary Ethics Consultation Service (ECS) which
is asub-committee of the Ethics Committee.

In certain instances, only one physician is required to do a DNR. These are:
1 When the individual has capacity and authorizes their attending physician tdiRa
and,
1 When the individual is incapacitated but has a legal representative or health care
decisionmaker who authorizes the attending physician to do a DNR.

Theopinion of a second physician is required when:
1 The individual is incapacitated and there is no representatiieeaith caredecision
maker available; and,
1 The patient is a minor child under the age of sixteen (16).
Note: The Department SHALL NOT routygnauthorize a DNR. Each individual situation must be
considered thoroughly to determine if this is appropriate and supervisory approval must be
obtained prior to signing a DNR.

5.24Resolving Conflicts Between Advance Directives
There may be times wheadvanced directivesonflict withone another or with decisions being
made on behalf of the incapacitated adult. When a conflict exists, the following rules apply:
1 Generally, directives set forth in a Medical Power of Attorney or Living Will are to be
f2fft26SR aAyO0S (KSaS INB (KS LISNm2ylt SELNS
their becoming incapacitated,;

T LT GKSNBE Aa | O2yFtA00 060S0sSSy (KS | Rdz (Qa
Medical Power of Attorney or HealthCare Qu@ I 4 S GKS | Rdzf 4 Qa SELIN
be followed;

1 If there is a conflict between two written advance directives executed by the adult, the
one most recently completed takes precedence, but only to the extent needed to resolve
the inconsistency; ath
1 If there is a conflict between decisions of the Medical Power of Attorney or Health Care
{ dZNNR3IIFGS YR GKS | RdzE 6Qa ao6Said AyuSNBaidsé
GKS | Rdzf 61Qa SELINB&ASR 6AaKS&8 IINB dzyly26y=>
resolve the conflict by consulting with a qualified physician, an Ethics Comoitteber
means. If the conflict cannot be resolved, the attending physician may transfer the care
of the adult to another physician.

5.25Relationship Decisions

Unless specifically excluded by the Order of Appointment, the guardian may be involved in
making decisions regarding the interpersonal relationships between the protected person and

others. These may be some of the most difficult decisions that a guardian is called upon to make.
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As with all decisions made by the guardian, decisions aoemsder the known and expressed
wishes and values of the protected person as well as their best interest. It is essential that
decisions be guided by these factors rather than the personal beliefs and values of the worker. It
is important also to facilitate deelopment and maintenance of interpersonal and family
relationships unless it is detrimental to the protected person to do so. Decisions that the guardian
may be called upon to make include decisions regarding the following (this list is not intended to
be all inclusive):

Visitation with relatives

1 A relative may file an application with the court requesting access to the protected
person including visitation or communication and have a hearing within 60ataysno

s A =2 7 oA ~

less than 10 days if there has been aamt significant decline intheINRE 6§ SOG SR LIS N&

health or death is imminent.
1 The guardian shall be personally served with a copy of the application and cited to
appear for hearing.
Visitation withfriends;
Intimate relationships;
Protection fromvictimization and exploitation by others; and,
Protection from abuse or neglect by others;

= =4 -4 -4
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require approval of the court in advance. These include:
f / KFy3aS Ay (GKS LINRPGSOGSR LISNB2YQa YI NRGL f
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Note: Though the guardian has decision making authority, there are limits to what a guardian can
do. Specifically, appointment of a guardian cannot GUARANTEE that the protected person will be
compliant. While the guardian does have a responsibility to recommapgropriate
services/treatment and living arrangements, and to educate the protected person to the extent
possible about the benefits and consequences of compliance/failure to comply, they cannot force
the protected person to exercise good judgment, maintacceptable personal hygiene, take
medications as prescribed, etc.

Note: When authorization of the court is required in advance; #uilt service workeshould
advise his/her supervisor immediately and promptly refer the matter to ltegal Counsdbr
Adult Servicefor review and assistance.

5.26 Financial Decisions

The financial situation of the protected person can directly impact decisions made by the
substitute decisiormaker; however,the substitute decision makeds not authorized to make
FAYLFYOALIfT RSOA&AAZ2Y AP . SOl dza S (i K S-relafdtPvitnSttied S R
ability to meet their needs, it is essential tisebstitute decision makework closely with the
financial representative, whether a conservator, payee, tegas etc., as decisions are being

made.
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The guardian may assist in ensuring the availability of adequate financial resources by applying

for benefits on behalf of the protected person, seeking the appointment of a Representative

Payee (when applicablednd petitioning for appointment of a conservator (when applicable).
Whenever a goal on the protectddlS NB 2y Q& { SNBAOS tfly Attt NBI
goal must be approved by conservator/payee, etc. as applicable.

Occasionally the Circuit Cawvill appoint the Department to serve as conservator for a protected
person or will include responsibilities in a guardianship appointment that relate to handling
financial mattersBothsituations are inconsistent with state statute. If the Departmens baen
appointed conservator, the appointment must be contested during the hearing, or if the
Department is not party to the hearing, immediately upon receipt of notification of the
appointment. Similarly, if the Department has been appointed guardian $pcific
responsibilities enumerated in the order of appointment include making financial decisions, the
inclusion of financial decisions must be contested immediately upon receipt of notification of the
appointment. To initiate this process, the worketascontact their supervisor immediately. The
supervisor willcontact theLegal Counsel for Adult Servidesinitiate filing of a Petition for
Termination, Revocation or Modification of the appointment of Conservator or Guardian. This
type of petition isavailable as a DDE and may be accessed through the reports area in FACTS.

Note: Guardians or conservators may make application for benefits (SSA/SSI, Medicaid
application and reviews, Veterans Benefits, Medicaid Waiver services, etc.) but cannot
administer any financial resourced’he Department as Health Care Surrogatay notmake
application for benefits (SSA/SSI, Medicaid application and reviews, Veterans Benefits, Medicaid
Waiver services, etc).

If the Department is serving as Health Care Surrogate and if there is no other entity or interested
person to complete the Medicaid dedicare application for the client, the Adult Service worker

as Health Care Surrogate may complete the application upon the approval of their supervisor as
last resort. The Department as Health Care Surrogate may not make any other application for
benefis (SSA/SSI, Veterans Benefits, Medicaid Waiver services, etc).

Anytime the Department, as Substitute Decision Maker, signs any document, it must include a
disclaimer that clearly states that the Department is not accepting any financial responsibility fo
0KSaS | NN}Yy3aSYSydaod {AIylIddz2NE &aK2dz R 06S da2Sa
wSa2dz2NOSa o6& 062NJ] SNRA Yyl YS0ed

5.27 GuardianshipSupportive Service Decisions

Unless specifically excluded by the Order of Appointment, the guardian will be involredking
decisions related to social and supportive services on behalf of the protected person. As with all
decisions made by the guardian, the known and expressed wishes and values of the protected
person as well as their capabilities, strengths andtéitiuins are to be considered when making
these decisions.

Decisions that the guardian may be called upon to make include decisions regarding the
following:
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1 Transportationif this is an identified service need the guardian should assist with
arranging for appropriate transportation services. The guardian is not required to
transport the protected person;

Recreational services;

Education/training services;

Employment services;

Rehabilitation/habilitation services; and,

Application for benefits (SSA/SSI, Medicaid, Veterans Benefits, Medicaid Waiver services,
etc.).

= =4 =4 8 A

5.28 Ethics Consultation

Making decisions for another person can be very demanding andutliffithe responsibility for
making these decisions becomes more difficult when $hbstitute decision makedoes not
have benefit of personal knowledge of the protected person and the protected person is no
longer able to communicate their personal pregaces. Most difficult of all, are those decisions
related to dramatic life changing, medical procedures, and-@fadife care. Examples might
include amputation of a limb, placement of an artificial feeding devise, placement on/removal
from a ventilator exploratory surgery, etc. In thegastancesan ethics consult may be necessary
to aid the guardian in making these decisions. Méimes, the health care facility providing
treatment will have an internal ethics committee to assist with these decisions. If an internal
ethics committee is not available, or if the worker is not comfortable with the recommendation
2T GKS T OArinfitiéed ah&thids ¥dnssiNddgioh may Bezrequested by contacting the
Bureau for Children and Families, Adult Services Consultant.

The worker is encouraged to seek an Ethics Consultation when:

1 The protected person who has some degree of decisiaking capaity will not agree to
follow the course of action recommended by the guardian and other professional (as
applicable) and by not doing so may cause significant harm to him/herself or others;

1 Animpasse has been reached by local professionals on an gtfobé&m concerning the
protected person;

1 A nonguardian, close relative or other interested party with a legitimate interest in the
protected person disagrees with a significant decision to be made by the worker;

1 A decision must be made which is veryisnal, unprecedented, or very complex ethically;
or,

1 A decision needs to be made about whether or not to withhold or withdraw life-
sustaining medical treatment for a client who totally lacks capacity and whose wishes and
values are not well enougknown to predict what the client would choose.

An Ethics Consultation may be initiated by the worker in consultation with the supervisor.
Requests for consultation should be made by contacting the Adult Services Consultants serving
the region where thencapacitated adult resides. It should be notat decisions of the Ethics
Committee are recommendations. The final decision rests with the Departme8ubstitute
Decision Maker The Ethics Committee is made up of the following entities: Social Service
Supervisor, Social Service Worker, Adult Service Consultants, State Adult Service Policy Unit,
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Regional Program Manager of the requesting region, and/or the Director for the Center for
Health & Ethics of Law at West Virginia Universid§7T-209-8086. Legd Counsel for Adult
Servicegan be consulted if their counsel is needed.

Consultation Protocol

1 The worker will complete the Ethics Consultation Intake Tool and submit it tAdié
Services Consultant. This completed form may be faxed if necesBagAdult Services
Consultant will notify other members (at least one) of the Etliossultation  Service
group that a consultation has been requested and providen, by fax if necessary, the
information provided by the worker making tmequest;

1 If possible, the Consultant will arrange a conference call in order to discuss the
consultation request. The worker making the request, as well as any mtesmant local
individuals, should participate in this call. If it is not possiblartangea corference call,
then;

1 The Consultant will discuss the consultation request with the members dtithies
Consultation Service group and record their responses. More than one call to each
member may be necessary. The resulting recommendatitin be proviced to the
worker requesting the consultation; and,

1 The Consultant will prepare an Ethics Consultation Summary documenting the
consultation request and summarizing the consensus of the Ethics Consubaticice
group membersThis summary will be shared with the full Eth@smmittee. To the
extent possible, confidentiality shall be maintained by il@ntifying by name thelent
for whom the consultation was requested

5.29 Foster Care Youth turning 18

There may be times when a youth in Foster Care will need to be transitioned to the Adult Services
system. This determination will be made based on the results of a thorateg8kills Assessment

of the youth while a foster child. A Life Skills Assessment is a Comprehensive Assessment,
designed to engage the young people in their transitions to adulthood, as they move from
childhood into their teenage years. The assessmenistssg determining life skills domains,
deemed critical by youth and caregivers to assist youth transitioning to adulthood successfully.
Specifically, before it is decided that a youth will need to be transitioned to the Adult Services
system, the FosteCare worker is to ensure that the following is complet&aister Care Policy

1 Assures that each youth in a Foster Care placement completes éh8Kiils Assessment
and any needed Supplemental Assessments, no later than {Bd)ydays following his or
her fourteenth (14) birthday or within thirty (30) daysegitering Foster Care if the youth
has already reached the age of fourteen (14) yedirgge or older.

T ¢KS @2dziKQa @2NJ SNJ Ydzad SyadaNB GKFG GKS
parents perform the annual rassessment of the Life Skills Assessment until the youth is
discharged from Foster Care.

1 Use of the Life Skills Assessmentriculum to continuously evaluate and measure
progress and readiness in the areas of functional capabilities and mastery of core life skills
areas.
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If a youth is not progressing through the Life Skills Assessment curriculum or the Special Needs
curridzt dzYz | O2YLINBKSyaA@S LlaeOK2t23A0Ft S@It dzl (
potential for independence when they reach adulthood, is to be obtained by the Foster Care
worker.

At the point the determination is made, based on all of the iderdiffessessment instruments,
that selfsufficiency is not an appropriate goal for the youth and that transitioning to the Adult
Services system is the likely goal, the Foster Care worker must begin planning for this transition.
When the youth reaches age seneen (17) the Foster Care worker must contact the local Adult
Services staff to initiate their involvement in the case. The Adult Services worker must consult
with their supervisor who will determine the appropriate action. Participation of the Adult
Senices staff at this point will be informal with the Foster Care worker retaining responsibility
for the case. The role of the Adult Services staff at this point will be limited to the following, for
the purpose of meeting the youth and becoming familiarhatiteir circumstances, needs and
personal preferences:

T 'GG§SYRI YOS I (-diécklBangtrdatiaiemt @am méetaigs; A

1 Participation in scheduled case staffing; and,

1 Participation in the case review process.

Once the youth reaches age seventeen (17) years, six (6) months, and if the plan continues to
include transitioning to Adult Services and the Adult Services worker has an active role in
AYLE SYSylAy3d (KS @2dz2ikKQa { SNIDA @Sme d seopriaryi KS !
worker on the Foster Care case. From this point on, the Foster Care worker and the Adult Services
G2NJ] SNJ aK2dzf R ¢g2NJ] 22Ayidte Ay LIEFYYyAy3a F2N (K
Caret NA2NJ (2 (KS @ 2 deliAkult Bervicgsivrkeoshddll regubse that the
physician or advanced nurse practitioner complete the Appointment of Health Care Surrogate
form to ensure that all possible candidates are considered prior to the Department being
appointed to act as HealtGare SurrogatdJntil the youth is discharged from Foster Care, the

Foster Care worker will retain responsibility for the case. See the Foster Care policy, Transition to
Adult Care for detailed information.

When it is determined that gubstitute decisiormakerwill need to be appointed for a youth

who is transitioning from Foster Care into Adult Services, the Adult Services worker is to complete
aRequest to ReceiMatake If a guardianship substitute decision maker is needed; the intake is
to be entere when the youth reaches age seventgd?) years, ten (10) month&n intake must

be entered for when the youth turns eighteen (18) for a health care surrogatabstitute
decision maker.The Substitute Decision Makdntake/case is to be separate frothe Foster

Care case. However, th8ubstitute Decision Makectase and Foster Care cases should be
associated in FACTS to show the relationship between the two and to maintain access to
necessary information contained in the Foster Care case.

Opening the @ardianship case will involve completion of an Intake, completion of the Initial

Assessment and completion of Case Connect in FACTS. Once these are completed, the worker will have
access to the Court screens and may initiate the petition process to rethast guardian and/or
O2yaSNBIG2N) 6S FLILRAYIGSR® ¢KS LISGAGAZ2Y YI& 06S TFAft
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(18th) birthday. It may not be filed prior to this time. S&éng a Guardianship Petition fdetailed
information about the petilbning process.

Note: The general rule in Foster Care and Juvenile Service is that children and adults cannot be
placed together in the same facility. There are exceptionthi® rule Children transitioning to

Adult Services can be placed in an ICF/ID or other similar ptadetype facilities even though

the facility may not already be entered into FACTS. The Department should always place clients
where andwith whoever is in their best interest. The Payment and Vender Maintenance
Department at the State office (304)58897has the responsibility of entering the provider into
FACTS in these situations. The Payment Vender and Maintenance Department has the ability to
enter the nonpaid providers into FACTS that are not licensed by child welfare such as the ICF/ID
facilities.Certain informationrmust be received prior to the Payment Vender and Maintenance
Department can enter the information. The Adult Service worker needs to complete9a W
concerning the provider and then attach it to The FACTS Provider form. The FACT$ f@ravide
along with the WO then needs to be mailed to the state office Payment Vender and Maintenance
Department.

The Department as the appointed Health Care Surrogate CANNOT sigrl8rid-@llow the
client to stay in placement.

5.30 Compensation fo a Court Appointed Guardian

State statute provides for reasonable compensation to guardians and conservators for
LISNF2NXYAY3I GKSANI RdziASad {GlFdGdziS R2Sa y20 &alLJIS
but most parties who seek compensation requesypent for their services a rateof 5% of

GKS LINRGSOGSR LIS REr&ghdddian of oyisériatolto recaive Sdmaehsation,

the court must authorize the amount and frequency of compensation to be paid in advance.

| 2YLISyal A2y AT FdziK2NAT SR gAff 0S LIAR TFNEP
reimbursement of costsadvanced, including costs associated with filing the petition for
appointment of the guardian/conservator. The Department will not seek compensation for

carrying out our responsibilities as guardian.

In addition to compensation paid to guardians and @wmators, attorneys appointed to
represent the protected person in a guardianship proceeding welteive reasonable
compensation for their services. If the protected person has sufficient resources, the court may
F LILINE @S LI @YSyd 27 elesiale? NiyeSio@ced peSdadoed MR hdve U K
sufficient resources to cover this cost, the attorney will be paid at agst&blished by the West
Virginia Supreme Court of Appeals from funds allocated for this purpose. In the later instance the
attorney must submit an invoice to the West Virginia Supreme Court of Appeals requesting
payment.

5.311In State/out of StateGuardian

Guardian Appointed in a State Other than West Virginia
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When a protected person becomes a resident of West Virginia andsdihstitute decision
makerresides in another state, the existing guardian may continue to sétkie appointment
was executed in accordance with the laws of West Virginia or the stathich the
appointment was made

If the existingsubstitute decien makerwishes to transfer guardianship to West Virgirtieey
should file a petition for the appointment of a new guardian. ¥ Code844A-1-12 of
the West Virginia Coddf the existing Health Care Surrogate wishesansfer appointment to
WestVirginia, they should request appointment of a new Health NE { dzNNR 3| G S
physician in West Virginia in accordance with West Virdgagma\WV Code Chapter 16, Article 30
Generally, the Department will not be involvedtirese situations unless the Department is
being appointed guardian or the out of stajeadian requests information from the
Department about filing the petition in We$firginia.

Protected Person Moves Out of State

Guardianship

Before a protected person may transfer out of state, therdianmust seek prioapproval of
the court. Whernit is suggested to move Protected Person out of Stateatihdt service worker
should advise his/her supervisor immediately and promptly refemtfagter to the Legal
Counsel for Adult Servicésr review and assistance.

In preparation for a transfeto another state and filing of the petition, the worker musintact

the appropriate agency in the receiving state to determine the approppabeess for
appointment of a new guardian. The Department should request thatéleiving state
become tle guardian, decision maker and/or fiduciary for the protecidividual. If the

receiving state accepts guardianship appointment of the proteateld/idual the Department
should not retain guardianship for the protected individudlo no longer reside in West
Virginia.

In circumstances in which the receiving state declines to become guadbaisiormaker

and/or fiduciary for the protected individual the Department may retguardianship of the
protected individual, however the Department will continue to seétker possible potential
decision makers. Should the Department determine to placeptitected individual out of
state that determination should be of last resort and only atitr other placement resources
have been exhausted. A payment resource must alsgeloared prior to the protective
individual being placed out of state and a pglexceptiormust be requested and approved
before any out of state placement occurs. When phretected individual is placed out of state
and the Department retains decision makimgthority all case practices and policy must
continue to be followed.

Health Care Surrogate

The Department is not to retain the heath care surrogate appointment faneapacitated
adult who no longer resides in the state of West Virginia. Wheneveintapacitated adult is
transferring out of state, the worker shoupovide writtennotification to the  medical

Revised July 2020 Page 73 of 130

(@]

(04


http://www.legis.state.wv.us/WVCODE/Code.cfm?chap=16&art=30#30

SUBSTITUTE DECISION MAKER POLICY

professionals and facilities that provided immediate treatmantl care and who appointed the
Department as Health Care Surrogate and the client wetvill no longer be able to serve. After
completion of dlnatifications and the finahssessment, the Health Care Surrogate services case
is to be closed.

SECTION Gase Review

6.1 Introduction

Evaluation and monitoring of th8ubstitute Decision Makerase and the progress being made

should be a dynamic pcess and ongoing throughout the life of the case. Frequent monitoring

Aa SaaSyidAalrt Ay 2NRSNI G2 SyadaNB GKFG GKS OfAS
arrangements in a timely manner as appropriate.

6.2 Purpose

The purpose of case revieva (2 FANRG S@Ffdz S GKS Ot ASyidQa
and second, to consider and evaluate progress made toward goals and objectives set forth in the
Service Plan. The Adult Service worker must consider issues such as progress made,
problems/barriers encountered, effectiveness and continued appropriateness of the current plan

in addressing the identified problem areas, and whether or not modifications/changes are
indicated including whether or not aubstitute decision makecontinues to k& needed. An

informal review is to be completed at each faoeface contact with the client and a formalized

review completed at six (6) month intervals.

6.3Time Frames

When aSubstitute Decision Makerase is first opened, maintaining frequent contact with the
protected person is essential in order to establish a relationship between the worker and the
protected person as well as to provide an opportunity for the worker to monitor the protected
LIS NE& ®inttidning and assess for additional needs. In order to do so effectively, the worker is
to have frequent faceo-face contact with the protected person.

Protected Person Resides in Community

For individuals living in a community setting, fdaogfacecontact should be made at leashce
weekly during the first month. Thereafter, the worker must have faeéacecontact with the
protected person at least once monthly. This is the minimum stand&liatkers are strongly
encouraged to have more fregaecontact. The need for moreequent contact with the client
should be determined based on their unique needs amdumstances. These contacts are to be
documented inFACTS within five (5) dayscofnpletion of the contact. Documentation is to be
pertinent and relevant to carrying ouhe activities set forth in the Service Plan.

Protected Person Resides in a Supervised Placement

For individuals living in a supervised placement setting,-fadace contact should bmade at

least once during théirst month. Thereafter, the worker must have fatefacecontact with

the protected person at least every ninety (90) daisese contacts are toe documented in
FACTS within twentfour (24) hours of completion of the conta@ocumentation is to be
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pertinent and relevant to carrying out the activities set fortlthie Service Plan. This is the
minimum standardWorkers are strongly encouraged to havere frequent contact. The need
for more frequent contact with the client should lgetermined ased on their unique needs
and circumstances.

Whenever there is both an ope®ubstitute Decision Makerase and Adult Residenti@ervices
case, efforts should be made by the workers to coordinate visits with the elieabhever
possible.

Supervised settings include:

Adult Family Care;

Assisted Living (RB&C, PCH, etc.);

Nursing Home;

ICF/ID Group Home;

ID/DD Waiver Home;

Specialized Family Care Homes (Medley); and,
Others.

= =4 4 48 -8 4 -9

Formalized Case Review must occur at six (6) months following opening &uthstitute

Decision Makecase and again at six (6) months intervals thereafter until case closare at

minimum. The worker should review the case record prior to contact vigmic TheService

Plan and other applicable parts of the case record are to be updated as matlof six (6)

month review process and between reviews if circumstances warranttiduey there is a
AAAYATFAOLIYG OKFYy3S AY ear&ibbeddeuménigdi Qad OA NIDigzY & G | y
documentation is to include any changes necessary in the ServicarRlaamy modifications to

the Comprehensive Assessment, as applicable.

Note: Information documented in FACTS as part of the six (6) month review widedéou
create the Periodic Report to the Codior a Guardianship casehich is available asDE.
Therefore, it is advisable to schedule reviews to coincide with submission oépad.

6.4 Conducting the Review

A formal review of th&SubstituteDecision Makecase must be completed at least six (6) months
following case opening and again at six (6) month intervals thereafter until case closure. The
review process consists of evaluating progress toward the goals identified in the current Service
Man. This requires the Adult Service worker to review the Service Plan and havete-face
contact with the client and caregiver/provider, if applicable. Follggwvith other individuals and
agenciesinvolved in implementing the Service Plan, such ewise providers, must also be
completed.

During the review process, the Adult Service worker is to determine the following:
T/ tASYyGQa OdNNBylG FdzyOiA2yAy3d YR 6KSGKSNI 2
in functioning since the previous review;
1 Extent of progress made toward goal achievement;
1 Services/intervention provided during the review period and the effectiveness of each;
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1 Whether or not the identified goals continue to be appropriate and, if not, what changes
and/or modifications are neest;

Barriers to achieving the identified goals;

Recommendations tahe court regarding services, continued need for a guardian,
suggested changes, etc.; and,

1 Other relevant factors.

)l
)l

Note: The abovenformation will be used to create thPeriodic Report to the Court; therefore,
thorough,and complete documentation is essentiah the event the Departmentanlocate an
alternate Health Care Surrogate, the worker is to begin working toward having tha
individual/entity appointed in place of the Department and the Health Care Surrogate. Once the
new appointment is made, the case is to be closed.

6.5 Documentation of Review

At the conclusion of the review process the Adult Service worker must docuimefindings in
Cl/¢{d ¢KAaA AyOfdzRS&a adzYYIFINAT Ay3a (KS Ot ASyidQa
Plan in FACTS and end dating any goals that have been achieved or are to be discontinued or
modified for some other reason(s). Goals that haeebeen end dated on the Service Plan must

be continued on the new Service Plan and additional goals may be added as appropriate.

In addition, when there have been changes in the following areas, and the annual Comprehensive
Assessment is not yet due,ghupdated information must be documented as a modification to
the Comprehensive Assessment:

Caregiver status;

Client decisiormaking capacity;

Client financial management capability;

Client environment/household;

Client behavioral functioning; and,

Clientt 6 Af AGe (G2 YSSO !'5[ Qao
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When the review process is completed, the Adult Service worker must submit the new Service

Plan and Summary Evaluation and, if applicable, the modified Comprehensive Assessment to the
supervisor for approval. Once approved, the A@drvice worker must print a copy of the revised

Service Plan and secure all required signatures. Finally, they must provide a copy of the Service
tfrly 02 GKS OftASYyd FyR (2 Fff arxaylria2NRSad ¢ K¢
case record (paper file) and recorded in Document Tracking.

6.6 Assessment Prior t&ubstitute Decision Make€ase Closurgsuardianship

A Guardianship case in which the Department is the appointed guardian cannot be closed until
the court issues an ordgerminating this appointment or, if the protected person is deceased,
upon petition by the Department requesting termination. A final evaluation must be completed
as part of the case review process prior to closure of the case.

Upon completion of the finareview, the Adult Service worker must document the results of this
review in FACTS and submit to the supervisor for approval of recommendation for case closure.
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The final report to the court must also be prepared and submitted to the court prior to r@dosu
of the Guardianship case. Upon supervisory approval and following submission of the final report
to the court, the case is to be closed for Adult Guardianship Services.

If the case is being closed due to the client being deceased, the Adult Servic vgarequired

G2 FaGadFrOK | O02Lk® 2F (GKS Ot ASyidiQa RSPdiikonOSNI AT
for Termination, Revocation or Modification of Appointmeid the Circuit

/ £ SNJ Q& ealhEektiicAtecartbié SbtaiRed through the State Registrar of Vital Statistics
(304)5588016. The death certificate can also be obtained from the funeral home or other entity
that may be handling arrangements of the deceased body. Generally funeral hadonest
charge a fee for providing a death certificate. If the Department is charged a fee, the Adult Service
worker will obtain payment for this service through the local Financial Clerk. Reimbursement to
the local DHHR office for this payment is accoshgd via a Demand Payment in FACTS. The case
must not be closed until the Demand Payment in FACTS has been generat@dh&eemand
Paymentdor further details.

Note: It is essential that all documentation in the case is completed prior to closure of the case.

6.7 Health Care Surrogate

There are certain situations when the resignation or termination of the Health Care Surrogate
appointment is permitted. These inda situations include when 1) the adult is no longer
incapacitated or 2) when the surrogate is unwilling or unable to serve. In either situation the
AdZNNR I §SQa | dziK2NRAGe gAff OSFaSo

Adult Regains DecisieaMaking Capacity

In the situation where the indidual is found to have regained capacity, this mustéeified

by a medical professional (attending physician, qualified physician, quadiedhologist or
advanced nurse practitioner). For someone to officially regain capid&ty must be examir

by a medical professional(s) to say they have gained capacitpke their health care
decisionsWV Code 8180-22. The general rule of determinirggpacity could therefore be
stated; that it takes only one medical professional to makletermination of capacity, and it
takes only one medical professional to mak#etermination that an individual has regained
capacity When termination is being donfer this reason, the worker should request written
verification of this determinationUpon receipt of this documentation this is to be filed in the
case record and recorded Document Tracking and the worker is to predewith case closure.
In the event writtennotification is not received, the Department is to send written notification
to applicableY SRA Ol f LINRPFSaaAz2ylf FROA&GAY3A 2F GKS 5¢
Surrogateln addition, the client and led representative, if applicable, is/are to be notified in
writing. (See Reporiblegative Action Letter for details about notification of ttieent/legal
representative).

Surrogate No Longer Willing/Able to Serve
The Department may be unable to selmecertain situations. Examples include:
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unable to locate client;

loss of contact with client;

client moved out of state;

AYylLoAftAGe G2 Fdzf FAECE 2dzNJ NBaLRy &ilueA toA G A Sa
comply or refusal to comply with need treatment/care; and,

1 failure of the provider to share necessary medical information.

= =4 -4

Whenever the Department resigns as Health Care Surrogate, written notification must be sent

by the worker to all medical professionals who have the Department idedt#s the Health Care
{dZNNR2 I+ GS 2F NBO2NR® ¢KAa Y20AFAOFGAZ2Y A& (2
as Health Care Surrogate. In addition, the client and legal representative, if applicable, is/are to
be notified in writing. (See RepsfNegative Action Letter for details about notification of the
client/legal representative).

6.8 Payment by the Bureau for Children and Families

Fees Associated with Filing a Petition
The Bureau for Children and Families pays for certain limited expenses associated with
petitioning the court for appointment of a guardiaWhenthe Departments thepetitioner,
the following fees may be required and are to be submitted along withpttéion when filed:
1 Filing fee (established by statute);
1 Fees associated with service of process (varies from one jurisdiction to another);
1 Fees for certified mail farequired notification of parties; and,
1 Filing fees.

Process for Filing Fees
The following process is to be used for the filing fee and costs associated with filipgtiten:
1 Worker requests a D67 (transmittal form) from the local Financial Clerk;
1 Worker completes DB7 and submits to the supervisor for approval;
f Submit completed, approved BFT (2 (GKS [/ ANDdzAG [/ fSN] |y
signature on D67 and an invoice;
Return signed documents to the local Financial Clerk who will cut tbekch
Attach the check to the petition and other required documents and file withGlreuit
Clerk;
Upon filing the petition, worker will obtain itemized receipt for fees paid; and,
Complete a Demand Payment in FACTS for applicable fees, payable tceligeteral
assistance account, to reimburse this account for funds expended.

= =

= =

This is the established procedure to ensure reimbursement to the local general assistance
account. There may be some variation to this procedure from one distrastother. The worker

or Financial Clerk may enter the Demand Payment request. These payments need to be
completed within six (6) months of the petitions filing date.

Other Demand Payments
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There are certain other limited costs that may be paid when necgssal not

covered by any other source. These are not routine costs associated with the petitioning
process but may be paid in rare instances and only when they are required andvesed by
another source. These will be paid as a Demand Paymenwadlinegquireapproval of both the
supervisor and the Bureau for Children and Families{te). Payments in this group are only
available to Guardianship cases and include:

Expert testimony;

Medicalevaluation(annualphysical psychologicaand/orpsychiatricevaluations);

Court reporter fee;

Copies of court transcripts/documents;

Transportation;

Interpreter; and,

Birth/death certificates.
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These types of Demand Payments are to be entered as a regular Adult Services Demand Payment.
Therequest must include a clear explanation about why the payment is necessary, efforts to
explore other funding sources, and other relevant information to justify the request. The worker
must have the provider entered in the Service Log of the Guardianakg for payment to be

made. The request must then be submitted to the supervisor for approval. Once supervisory
approval is granted, the request will be forwarded by FACTS to the Adult Services Unit in Bureau
for Children and Families for the final approvén addition, these payments need to be
completed within six (6) months. Before payment is made for an interpreter, court reporter
and/or any other payments all other resources must be exhausted prior to Department making
payment. The Department is toty pay the Medicaid rate.

Culturally competent practice is ensured by recognizimegpecting,and responding to the
culturally defined needs of individuals that we serve. If somewetsan interpreter, the worker

must contact local resources to locaae interpreter. Examples include, but are not limited to,
the Board of Education, locablleges,and Division of Rehabilitation. If a local community
resource cannot be located, the worker will seek other resources such as the Department of
Justice Immigtion and Naturalization Service at (304)3766, 210 Kanawha Boulevard, West,
Charleston, WV 25302. If an interpreter is used, confidentiality must be discussed with this
individual, reminding them that all information is confidential and must not baresth with
anyone.

There are certain payment types that guardianship clients are not eligible for. These include:
1 Clothingallowance paymentsunless they are placed in an adult residernplalcement
setting for which the Department is making a supplenamaymentSee Adult
Residential Services policy for detailed information; and,
1 Special medical authorizations.

In addition, the Department is not responsible for payment of legal fees for the court appointed
counsel to the protected person iguardianship proceedings. This payment, by statute, is the
responsibility of the state Supreme Court.
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6.9 Transfer of Cases between Counties

There may be situations whereSubstitute Decision Makerase must be transferred from one
county to another. Whn it is necessary to transfer a Guardianship case from one county to
another, this is to be a planned effort with close coordination between the sending county and
the receiving county.

Note: Guardianship case is not to be transferred if the placemeiat temporary arrangement
(substance abuse treatment, inpatient psychiatric care, acute care hospital admission, etc.). In
theseinstancesthe originating county is to continue to carry the case. If there are times when it
is a hardship for the county sponsible for the case to maintain contact withe protected
personas required, the supervisor may arrange with the Adult Services supervisor in the county
where the facility is located to do a courtesy visit.

Timing of Transfers

It is recommended thiacase transfers be planned for the beginning or end of a montnder

to minimize confusion related to payment, if applicabifgpayment is an issue arid is  not
possible to transfer at the beginning or end of month; sending Adult Semodeer must
calculate the amount of payment due to the original provider from¢hent. If the client paid
the provider the full monthly amount, the Adult Service workaust request that the original
provider reimburse a proated amount for the remainindays of the month. This amount is
then to be used by the client to pay the new providgon placement. The client is responsible
for paying the new provider in accordance wikie new payment agreement.

Sending County Responsibilities
When it is necessary to transf8ubstitute Decision Makease from one county tanother,
the sending county is responsible for completing the following tasks:
1 Prior to arranging or actually completing a transfer to a provider in anatbenty, the
sending supervisor must contact the supervisor in the receiving caontyotify them
that a client is being transferred to their county (if placement indeeiving county will
be in an AFC, or an Assisted Living Residence anRehittential Servisecase should be
opened with asecondary case type @uardianship and carried by the receiving county.
T t NPGARS | adzYYINEB |62dzi GKS Of ASyidima ySSRa
other settings, disturbing behaviors, family and financiabteses, insuranceoverage,
and legal representative(s), if applicable);
1 arrange for a trial visit(s) by the client to the proposed setting. Whenever poskible
visit should be arranged at the convenience of the receiving county andetive
provider,
Complete all applicable case documentation prior to case transfer;
Immediately upon transfer of the client to the receiving county, send the updeliedt
record (paper and FACTS) to the receiving county; and,
1 Notify the DHHR Family Support staff, thecial Security Administration offiend all
2Z0KSNI FLILINBLINRIF GS F3SyOAaSa 2F (GKS Of ASyidiQa
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Receiving County Responsibilities
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The receiving county is responsible for completing the following tasks in preparatitrefor
transfer:
T N2dAFTe GKS 511w ClFYAfe {dzZLLI2NI adrFr¥F 27
complete;
1 Complete all applicable documentation; and,
1 Assist with arranging or initiating any needed community resources.

When a Guardianship case is transferred frone a@ounty to another, problems that arise
during the first thirty (30) day period following the transfer are to be addressed jdiethyeen
the counties. When this occurs, the receiving county may request assidtancethe sending
county. If such a iguest is received, the sending county is to wookperatively  with  the
receiving county to resolve the problem(s). Tdalt servicevorker should maintain frequent
contact during this initial adjustment period to enswae smooth transition. This wilpermit
timely resolution of problems that may occur duritigs time.

Court Requirements and Legal responsibilite€hangeof Venue

Change or transfer of venue is a legal process whereby the court with jurisdiction over a
guardianship proceeding may transfer jurisdiction of the proceeding to a court in another
county or state pursuant t8VV Code 844A-7. A guardian and/or conservator shatintinue

to file their respective reports and/or accountings to the court that haisdiction over the
proceeding.

Note: A transfer or cange of venue for court jurisdiction is NOT routinely required whaase
is transferred for services from one county to anothéra transfer of venue i® be considered
the worker and his/her supervisor should consult with the Adult Welaoasulant and Legal
Counsel for Adult Services for assistance in assessimg#uécriteria for transferring venue
and drafting/filing the petition for transfer of venue another county or state.

6.10 Legal Processes

There are various legal remedidsgat may be appropriate for use in Guardianship cases. These
are summarized in the following sections and primarily related to

seeking necessary changes the Guardianship appointment and/or Health Care Surrogate
Appointment

6.11 Confidentiality

Confidential Nature of Adult Services Records

Legal provisions concerning confidentiality have been established on both the statedmmdl
levels. In federal law, provisions are contained in the Social Security Act aHealte
Insurance Portability and Accountability Act of 1996 (HIP@AJhe state level, provisions
pertainingto confidentiality for Quardianship casesare mntained inWV Code844A2-5 and
WVDHHR @omon Chapters, Chapter 20@pedically, requirements in WV __Code 8442-5
relate to confidentiality of the legal proceedings and the WVYDHHRCommon Chapters,
Chapter 20Gaddressesconfidentiality of the caserecord of the Department.
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Whenever the Department has been appointed as Substitute Decision Maker, Hifél@A
requirements the Departmensthe personal representative fadhe adult. As such, they are
considered to stand in place of the adult, having the abilitgabon their behalf with respect to
dzaS FyR RA&Of 23adz2NB 2 finfoiiméti®n. ISpedifically) aindedNiE: (HPAA S R
Privacy Rule the Substitute €ision Maker haaccess to the protected health information of the
incapacitated adult to the extent thahe information is relevant to carrying out the duties as
Substitute Decision Maker. Tlsibstitute Decision Maker also may authorize disclosufdiseo

I Rdzf 0 Q& LINIhfor@adonStR th& Sxtehtiittds is necessary, such as information
necessary for insuranchbilling, and treatment purposes (45 CFR 164.502(g) and 45 CFR

164.524).

When Confidential Information May be Released
All records dthe Bureau for Children and Families concerning an Adult GuardiaBshies
client shall be kept confidential and may not be released, except as follows:

1 Cetain information may be released to the protected person or their documetegell
representtive. When releasing information to these parties, informatibat may NOT
be included would be information and documents providedabpther entity such as
medical reports, psychological reports, information fr@ocial Security Administration,
etc.

1 In addition, prior to release of case information the worker and supervisor newstw
the record to determine if any of the information contained therein wohéd
detrimental to the protected person. If so, this information is to alsekeluded from
the information provided for review. In the event the requegtpears to be
unreasonable or questionable, supervisor/worker is to contactltbgal Counsel for
Adult Services prior to release of any information;

1 Upon written request, information abouhiellectually disabled adults may Iskared
with the federally recognized protection and advocacy entity within Wsginia (West
Virginia Advocateser West Virginia EMS Technical Suppdetwork). This request must
state the specific

1 information being requested and the reason(s) for the request. The recipightsof
information must @ree to keep all information shared confidential. (Sharing
information does not apply to all advocacy groupsngterm care ombudsmarpatient
rights advocates, etc. It is limited to ONLY the federally recogpizsdction and
advocacy entity);in addition, the worker must document thikems which were sent.

1 In some instances the court will seek information for use in their proceedings. (See
Subpoenas, Subpoena duces tecum & Court Orders for detailed information);

1 For reporting and statistical pposes, noridentifying information may beeleased for
the preparation of norclient specific reports.

1 The Appointment of Health Care Surrogate may be presented, as appropriate, to
LINE A RS GSNAFTAOFIGAZY 2F (GKS 5 Sitaleddduly Sy & Q&
and the scope of authority granted by state statute.

1 The Department, in our capacity as Health Care Surrogate, may releasthorize the
release of necessary medical information about the incapacitathdt to third parties
necessaryor billing, insurance, and treatment purposes @BR 164.524).
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Note: When asked to release information the Adult Service worker may want to consult their
Adult Service Supervisor and/or Legal counsel for adult services to ensure confidentiality
compliance.

Sharing Information with the West Virginia Advocates
Conditions that apply when considerimdnetherinformation may be shared wittest Virginia
Advocates are as follows:

1 WVA does have authority under federal law to investigate allegatioabusfe/neglect
involving individuals with intellectual disabilities if the incidentegorted to WVA or if
there is probable cause to believe that the incideceurred;

1 WVA shall have access to all records within three (3) days for 1) any individuahwith
intellectually disabled who is a client of WVA if they or their legal representasise
authorized WVA to have access, 2) any individual with an intellectliaipled adult in
a situation where the individual a) is unable to authorize WVRatee access, b) does
not have a legal representative or the DepartmenGisardian and c¢) a complaint has
been received by WVA or WVA has probalslese to believe the individual has been
subject to abuse/neglect;

1 When a request for access to the recasdnade based on probable cause, thasis for
probable cause should be made known to the Department prior to acfeb® record;

1 WVA shall have immediate access (within twefayr (24) hours of requestyithout
consent to the records of the developmentally disabled individuals mbet the above
criteria if WVA determines there is probable cause to believehttradth and safetyf the
individual is in serious and immediate jeopardy or in¢hse of death of the individual;
and,

1 If the entire record is requested, relevant case information may be copied {laéth
SEOSLIiA2Yy 2F GKS NBLRZ2 NI SNDA belagsésygetiyh (ithed | YR
local DHHR to cover the time and cost involved in the duplicatiomaaiting of the
material.

When Information is Released to the Courts

In someinstancescourts will seek information for use in their proceedings. Sebpoenas,

Subpoena duces tecum & Court Orders below for detailed informationréfmrting and

statistical purposes, noeidentifying information may be released for tipgeparation of non

client specific reports; and;he Order of Appointment may lpgesented, a8 appropriate, to

LINE A RS GSNRATFTAOIGAZY 27F tbKh® potSadd Ndisers vindQtie £ S3 |
scope of authority granted by the court (ighysician/medical treatment facilities, Veterans
Administration, etc.).

6.12 Subpoenas, Subpoenduces tecum & Court Orders
The Department may be requested by the court or other parties to provide certain information
regardingSubstitute Decision Mak&ases.

The various mechanisms that may be used are:
1 Subpoena;
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1 Subpoena duces tecum; and,
1 Court ader.

Upon receipt of any of these, the Department MUST respond. Failure to comply is contempt of
court and could result in penaltie®\ subpoena commands a witness to appear to give testimony
while a subpoena duces tecum commands a witness, who Has/iver possession document(s)
that are relevant to a pending controversy, to produce the document(s) at trial. Subpoenas may
be court ordered or administrative (ordered by a party other than the court). Though all
subpoenas must be responded to, the manne which this response occurs is somewhat
different dependent on who issues the subpoena.

Court Ordered Subpoenas

These include subpoenas issued by the Circuit Court, the MagisQaiet, or the Mental
Hygiene Commissioner. There may be times whguoestionable court order or subpoena
requesting that confidential information be provided is received. In this evbatAdult Service
worker must advise his/her supervisor immediately and promptly rédfer matter to the
appropriateLegal Counsel fAdult Servicefor review and possiblegal action, including filing
a motion to quash. In the event there is not sufficient timetftog Legal Counsel for Adult
Servicego become involved in the situation, prior to tlseheduled hearing, the Depanent
should request a continuance until such time as legptesentation can be arranged. If a
continuance is not granted, the Department shoatmply with the subpoena or court order.

Administrative Subpoenas

These include subpoenas issued by aoraiey or Administrative Law Judge (other tre®DHHR
Administrative Law Judge). These subpoenas generally request that theSkdvilke  worker
appear to provide testimony and/or produce the case record. The AR#hritice worker should
advise his/her spervisor immediately and promptly refer threatter to the Legal Counsel for
Adult Service$or review and possible legal actiangcluding filing a motion to quash.

6.13 Liability

Substitute decision maketsave a fiduciary duty to the protected person. A fiduciary duty means
that a special relationship of trust, confidence, or responsibility exists. When the Department is
appointed to serve as substitute decision mattes duty legally obligates the Deparént to act

in the best interest of the protected person. An appoingbstitute decision makexho fails to

fulfill their fiduciary duty may be held personally liable for a breach of that duty, including being
required to pay restitution for any embezd®r concealed funds. The guardian IS NO liable for
the acts of the protectegherson unlesshe guardian is personally negligent in carrying out their
duties.

6.14 Conflict of Interest

To avoid any conflict of interest and ensuring optimal client services, the Adult Service worker
must inform their supervisor immediately upon discovering that a friend, relative, or former co
worker, and anyone with close ties to the worker has been assigo him/her for investigation

or as an ongoing case. Upon this disclosure the supervisor has the discretion to transfer the case
to another worker (and in some instances to another county) and restrict the case for limited
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access. The supervisor willetm be responsible for informing their Social Service Coordinator
and/or Community Service Manager of this issue. In addition, Adult Service workers should not
solicit or accept any monetary gain for their services to the client other than their salary and
benefits paid by the Department.

6.15Exceptions to Policy

In some circumstances exceptions to policy may be requested only after approval from the adult
service consultant. Exceptions will be granted on an individual case by case basis and only in
situations where client circumstances are sufficiently unusual to justify the exception. However,
such exceptions are to be requested ONLY after other methods and/or resources have been
exhausted. In that event, requests must be submitted as a policy exceaptieACTS. The policy
exception request is to be submitted by the Adult Service worker to the supervisor. Upon
supervisory approval, the request will be forwarded to the Adult Regional Consultant for final
approval/denial. The approving supervisor willraldhe Adult Regional Consultant that the
request has been forwarded in FACTS.

Policy exception requests must include:

reference to the applicable policy section(s);

explanation of why the exception is requested;

alternate methods resources attempted;

anticipated impact if the policy exception is not granted;

efforts to resolve the situation;

information supporting the request;

the time period for which the exception is being requested; and
other relevant information
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In an emergencythe request for a plicy exception may be made to and approved by the Adult
Services Consultant verbally. Once verbal approval is granted by the consultant, the request for
policy exception and all supporting information must be entered and approved in FACTS within
five (5)working days.

6.16 Nondiscrimination, Grievance Procedure & Due Process Standards,
Reasonable Modification Policies, And Confidentiality

Nondiscrimination

As a recipient of Federal financial assistance, the Bureau for Children and FamiliekéCF)
not exclude, deny benefits to, or otherwise discriminate against any person agrdlved  of
race, color, national origin, disability, age, sex, sexual atent, religion orcreed in admission
to, participation in, or receipt of the services and benefits underany its programs and
activities, whether carried out by BCF directly or through a contramtaainy other entity with
which BCF arranges to camut its programs and activities .

This statement is in accordance with the provisions of Title VI of the Civil RightslAétdof
OYV2YRAAONAYAY I GA2Y 2y GKS o6l aira 2 BOANDIOBE O2f 2
Rehabilitation Act b1973 (nondiscrimination on the basis of disabiliy$i { SOGA 2y pnné 0 X
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Discrimination Act of 1975 (nondiscrimination onthe basis &S0 o6 a! 3S ! Ol € 0T NB

U.S. Department of Health and Human Services ispuesliant to these thre statutes at Title
45 Code of Federal Regulations Parts 80, 8494and

The Bureau for Children and Families shallretdliate against, intimidate, threateroerce, or
discriminate against any individual for the purpose of interfering with agiyt or privilege
secured by Title VI, Section 504 or the Age Act, or because she or he haa madeomplaint,
testified, assisted, or participated in any manner in an investigaporceeding, or hearing.

LY FRRAOAZ2Y S .ohablemaodifichtion¥ to paficies dnd prolyBnhs &0 enstina
people with disabilities have an equal opportunity to enjoy all BCF progssnsces, and
activities. For example, individuals with service animals are welconigepartment of Health
andHuman Resources, Bureau for Children and Families, offiees where pets are generally
prohibited.

Ly OIF &S 27F | dzS anlaaxBiafyal or 3akdcdif@ effddivp deSdunication, a
modification of policies or procedures to participah a BCF program, service aotivity>
L SFasS O2yidl oGy

WV DHHR: Children and Adult Services
Contact Person: Health and Human Resources Specialist
Telephone number: (304) 55880

The Department ensures that all parties involved in Adult Service programs have equal
opportunities. All potential placement providers for adults, are afforded egpabrtunities,

free from discrimination and protected under theY S NJ& O | Disakilitieg Aci(KDA). The
Department will not deny @otential placement providethe benefit of its services, programs,

or activities due to a disability.

' VRENI GKS ' YSNRAOFY Q& 6 A G K wikha disaldlity asthédving & !
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impairment that substantially limits one or more major life activities, a pemsba has a history
or record of such an impamnent, or a person who is perceived by othass such an
AYLI ANNVSYy G o¢

The ADA does not specifically name all the impairments that are covered. The AD®does
allow a person to be discriminated against due to a disability in employment, atate local
government activities, public transportation accommodaticiesecommunication relay
services, fair housing, air carrier access, voting accessibikyuoation. Some  disabilities
include those persons with substance use disorders currgatiiicipating in a treatment
option, physical disabilities which require auxiliary aideental health issues which are
currently being successfully treated. It@Bddresses theivil rights of institutionalized people
and architectural barriers that impact people witlisabilities.

When making diligent efforts to locate and secure appropriate placement for adult cients
worker cannot discriminate against a potential placement based upon a person dighlaility
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if the potential placement for the child represents a dirdueat to thesafety of the adult.

Safety threat decisions will be based on assessment of the indivaddathe needs of the child,

as the safety of the child always remains at the forefronthef determination of the best

interest of a child, whehJt I OAy 3 | OKA f TRis dejermingtidn2cgn8ad Be bEs2dy S @

on generalizations or stereotypes of individuals.

If a provider protected under the ADA is identified as an appropriate and best interest
placement for an adult client they may, abme point, require services specific to their
disability in order to preserve the placement. In such situations, consideration for semvirsts

be given if it is in the best interest of the adult to preserve the placement. spegific auxiliary
aidsor services should be determined by the adult service worker atosdto the provider and
should be considered on a case by case basis.

6.17 Grievance Procedure and Due Process Standards

It is the policy of the Bureau for Children and Families (B&Rp discriminate on the basis of
disability. BCF has adopted an internal grievance procedure providing for prompt and equitable
resolution of complaints alleging any action prohibited by Title 1l of the Americans with
Disabilities Act of 1990, 42 U.S§(1.2131et seq.and/or Section 504 of the Rehabilitation Act of

1973, 29 U.S.C. § 794. These statutes prohibit discrimination on the basis of disability. In
addition, the Bureau for Children and Families does not discriminate against individuals due to
race, color, national origin, disability, age, sex, sexual orientation, gender identity or religion.
Laws and Regulations, 28 C.F.R. Part 35 and 45 C.F.R. Part 84, may be examined by visiting
https://www.ada.gov/reg3a.html

Any person who believes she or he has been subjected to discrimination on the basis of disability
may file a grievance under this procedure. It is against the law for any Bureau for Children and
Families official to retaliate in any ywagainst anyone who files a grievance or cooperates in the
investigation of a grievance.

Procedure

Grievance requests due to alleged discriminatory actions must be submitted Department

of Health and Human Resources, Equal Employment Opportunity (EE@ightsl Officer,
within 180 business days of the date the person filing the grievAecemes aware of the
alleged discriminatory action. To file the grievance, the griewaumgt complete form|GCR3
and mail toWest Virgnia Department of Health and Hum&esources, Office of Human
Resources Management, EEO/Civil Rights Officer, One&¥pase, Suite 400, Charleston, WV
25301. The grievamhay also contact the WV DHHEEO/Civil Rights Officer, for more
information.

WV DHHR: Office of Human Resource Management
Contact Person: EEO/Civil Rights Officer
Telephone number304-558-3313
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A grievance must be in writing, containing the name and address of the person filihg it.
grievance must state the problem ortam alleged to be discriminatory and tliemedy or
relief sought.

EEO/Civil Rights Officer shall conductrarestigationof the grievance. This investigatiomay

be informal, but it must be thorough, affording all interested persons an opportaaitysubmit
evidence relevant to the grievance. EEO/Civil Rights Officer shall maintdileshand records
of Bureau for Children and Families relating to suécbvginces.

The EEO/Civil Rights Officer shall issue a written decision on the grievance no latéirtiian
(30) calendar days after its filing, unless the Coordinator documents exigenstances
requiring additional time to issue a decision.

Theperson filing the grievance may appeal the decision by contacting théggartment  of
Health and Human Service, Office for Civil Rights.

The availability and use of this grievance procedure does not prevent a person frora filing
private lawsuit inFederal court or a complaint of discrimination on the basis of disaliltty
the:

Office for Civil Rights

U.S. Department of Health & Human Services
200 Independence Ave., S.W.

Room 509F HHS Bldg.

Washington, D.C. 20201

800-368-1019 (voice)

202-619-3818 (fax)

800-537-7697 (TDD)
OCRComplaint@hhs.g(@mail)

The Bureau for Children and Families will make appropriate arrangements to ensure that
individuals with disabilities are provided reasonable modifications, if needquhrtiicipate in

this grievance process. Such arrangements may include, but arienited!to, providing
interpreters for the deaf, providing taped cassettes of material for the blind, assuring a
barrier-free location for the proceedings. The EEO/Civil Rights Officdrewilresponsible for

such arrangements.

Grievances Regardinbhe Adult Services Worker Or Casework Process

At any time that the Bureau for Children and Families (BCF) is involved with a cliesitetie
(adult or child), or the counsel for the child has a right to express a concern digonianner in
which they are treated, including the services they are or are not permitteckceive.

Whenever a parent, child or counsel for the parent or child has a complaint about Adult
Services or expresses dissatisfaction with Adult Services the worker will:
1 Explain to the client the reasons for the action taken or the positiotne BCRvhich
mayhave resulted in the dissatisfaction of the client.

Revised July 2020 Page 88 of 130


mailto:OCRComplaint@hhs.gov

SUBSTITUTE DECISION MAKER POLICY

1 If the situation cannot be resolved, explain to the client his/her right to a meaetitig
the supervisor.
1 Assist in arranging for a meeting with the supervisor.

The supervisor will:

1 Review all repds, records and documentation relevant to the situation.

1 Determine whether all actions taken were within the boundaries of the falicies and
guidelines for practice.

1 Meet with the client.

 If the problem cannot be resolved, provide the client with @ N & / Pravislf (
| S NAy 3 w3BljfaasdianiAppEndik A of this policy.

1 Assist the client with completing the 28, if requested.

1 Complete the form IBR29 CPS/APS (to be completed by Bureau staff)

1 Submit the from immediately to the Chiian, state board of Review, DHHBRiilding 6,

Capitol Complex, Charleston, WV 25305.

For more information on Grievance Procedures for Social Services please see Cohaptars
Manual, Chapter 700, and Subpart B or see WV G88&5-1.

Note: Some issues such as the decisions of the Circuit Court cannot be addressed theough
Grievance Process. Concerns about or dissatisfactions with the decisions of then€ladmhg
any approved Case plan must be addressed through the appropriateclegyahels.

6.18 Reasonable Modification Policy

Purpose

In accordance with the requirements of Section 504 of the Rehabilitation Act of(S&t8on
504) and Title Il of the Americans with Disabilities Act of 1990 (ADA), the BareauChildren
and FRamilies (BCHhall not discriminate against qualified individuals vdtkabilities on the
basis of disability in its services, programs, or activities. ThelBllfmake reasonable
modifications in Adult Services program policies, practicepraredures when the
modifications are necessary to avoid discrimination on the bagsissability, unless BCF can
demonstrate that making the modifications woulghdamentally alter the nature of the service,
program, or activity.

Policy

The Bureau for Children and Families is prohibited from establishing policies and prauices
categorically limit or exclude qualified individuals with disabilities from participatitige Adult
Services program.

The Bureau for Children and Famslwill not exclude any individual with a disability fréme
full and equal enjoyment of its services, programs, or activities, unless the indivédisainable
modifications of policies, practices or procedures, or by the provisi@uxifiary aids or
services.
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The Bureau for Children and Families is prohibited from making Adult Services program
application and retention decisions based on unfounded stereotypes about wtliaiduals

with disabilities can do, or how much assistance they may requihe BCWill conduct
individualized assessments of qualified individuals with disabilities befaieng Youth
Services application and retention decisions.

The Bureau for Children and Families may ask for information necessary to detevhetieer
an applicant or participant who has requested a reasonable modification teshility-related
need for the modification, when the individual's disability areed forthe modification are not
readily apparent or known. BCF will confidentially maintainrntfeglical records or other health
information of Adult Services program applicants gaditicipants.

The Bureau for Children and Families upon requestmake reasonable modificatiorier
gualified Adult Service program applicants or participants with disabilities unlessaBCF
demonstrate that making the modifications would fundamentally alter the naturénef
service, program, or activity.

BCF mst consider, on a caday-case basis, individual requests for reasonabtaifications in
its Adult Services program, including, but not limited to, requestsitstitute caregivers,
respite caregivers, more frequent support from a case wor&ddtional classroom and/or
online training, mentorship with an experiencéabster/adoptive parent, note takers, and other
auxiliary aids and services.

The Bureau for Children and Families will not place a surcharge on a particular qualified
individualwith a disability or any group of qualified individuals with disabilities to ctweicost

of measures, such as the provision of auxiliary aids and services or pragcassibility, that

are necessary to provide nondiscriminatory treatment required’ithell of the ADA and
Section 504.

To address any violations of this Reasonable Modification Policy, consult the Bureau for
Children and Families Grievance Procedure. To request reasonable modificatiogsudraf/e
guestions, please contact:

WV DHHR: Children and Adult Services
Contact Person: Health and Human Resource Specialist
Telephone number304-558-7980

SECTION Case Closure

7.1 Case ClosureGeneral

A Guardianship case in which the Department is the appointed guardian cannot be closed until
the court issues an der terminating this appointment or, if the protected person is deceased,
upon petition by the Department requesting termination. A final evaluation must be completed
as part of the case review process prior to closure of the caseASs&essment Prior to Case
Closurefor detailed information.
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Notification of Case Closure

If the case is closed for guardianship services for any reason other than client\dattn

notification to the client or his/her legal representative is required. Notificatido isbe sent

within five (5) working days of the date services were teaited. A form lettetitled
Gb20ATFTAOFGAZ2Y wS3F NRA Y WNedativeIJAckiod ILditdr 25¢3) i @ MNa { 2 OA |
used for this purpose. This form is available in the Reports area of FACRepgez in FACTS

for additional information.

[ ftASYydQa wAaakKdag G2 ! LIISIH

A client or his/her legal representative has the right to appeal a decision lyepartment at

any time for any reason. To request an appeal, the client or his/heriegedsentative must

O2YLJX SGS GKS 020G02Y L3 NI A2LJLI2AF0 FIGKAS2 yo b R2ATNI F{A 200 Al I
adzo YAG GKAa (2 (GdKS g 280 SaysfalowingzhdSdstE theia2tidd wad (i K A y
taken by the Department. The supervisor istihedulea prehearing conference to consider the

issues. If the client or his/her legahd all related information is to be forwarded by the
supervisor to the hearings officer feurther review and consideration. See€Common
Chaptersfor specific informationmegarding grievance procedures.

Note: The Department as the legal representative may not appeal a decision by another
office/bureau within the Depament. However, other parties, such as family membamng/or
FR@20FGSax Ylre |LIWSIHE GKS RSOAaA2y 2y GKS Of A

SECTION @ther

8.1Initial Assessment

The Initial Assessment is completed in the Intake/Assessment phase of the casework process.
This form is available as a DDE in FACTS and may be accessed through the Report area. It may be
opened as a Word document, populated with information that has beetered in FACTS. The

Adult Service worker thecanmake modifications, as appropriate, before printing the document.

The completed document must then be saved to the FACTS file cabinet for the case. Finally,
creation of this form must be documented in tB®cument Tracking area of FACTS.

8.2 Comprehensive Assessment

The Comprehensive Assessment is completed in the Assessment phase of the Guardianship
casework process. It is a compilation of elements from several areas of the system and is available
as aDDE in FACTS, accessible through the Report area. This report may be opened as a Word
document, populated with information that has been entered in FACTS. The Adult Service worker
then can make modifications, as appropriate, before printing the documeiie Tompleted
document must then be saved to the FACTS file cabinet for the case. Finally, creation of this form
must be documented in the Document Tracking area of FACTS.

8.3 Service Plan

The Service Plan is completed in the Case Management phase of the Guardianship casework
process. This form is available as a DDE in FACTS and may be accessed through the Report area.
It may be opened as a Word document, populated with information thatbeen entered in
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FACTS. The Adult Service worker tbanmake modifications, as appropriate, before printing

the document. Creation of this form must be documented in the Document Tracking area of
FACTS. The completed document must then be saved to th€SFAE cabinet for the case.
Finally, after printing the Service Plan the worker must secure all required signatures, provide the
client and all signatories with a copy, file the original signed document in the client case record
(paper record), and recdrin Document Tracking where the original signed document is located.

8.4 Petition for Appointment of Conservator/Guardian

The Petition for Appointment of a Conservator/Guardian is completed in the Case Management
phase of the Guardianship casework pregeThis form is available as a DDE in FACTS and may
be accessed through the Report area. It may be opened as a Word document, populated with
information that has been entered in FACTS. The Adult Service worker cdi@emmake
modifications, as appropriatehefore printing the document. The completed document must
then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS

8.5Motion for Leave to File Guardianship Petitionitlvout Evaluation Report

The Motion for Leave to File Guardianship Petition without Evaluation Report is completed in the
Case Management phase of the Guardianship casework process. This form is available as a DDE
in FACTS and may be accessed through ép@Rarea. It may be opened as a Word document,
populated with information that has been entered in FACTS. The Adult Service workeathen

make modifications, as appropriate, before printing the document. The completed document
must then be saved to thEACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS.

8.6 Evaluation Report of Licensed Physician/Psychologist

The Evaluation Report of the Licensed Physician/Psychologist is compietdte Case
Management phase of the Guardianship casework process. This form is available as a DDE in
FACTS and may be accessed through the Report area. It may be opened as a Word document,
populated with information that has been entered in FACTS. Tt Sérvice worker thegan

make modifications, as appropriate, before printing the document. The completed document
must then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking aa-ACTS.

8.7 Affidavit of Physician (Certifying Protected Person Cannot Attend Hearing)

The Affidavit of Physician is completed in the Case Management phase of the Guardianship
casework process. This form is available as a DDE in FACTS and may bd Hucesgh the
Report area. It may be opened as a Word document, populated with information that has been
entered in FACTS. The Adult Service worker daamake modifications, as appropriate, before
printing the document. The completed document must tHen saved to the FACTS file cabinet

for the case. Finally, creation of this form must be documented in the Document Tracking area
of FACTS.

8.8 Petition for Permission to Resign as Conservator/Guardian
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The Petition for Permission to Resign @enservator/Guardian is completed in the Case
Management phase of the Guardianship casework process. This form is available as a DDE in
FACTS and may be accessed through the Report area. It may be opened as a Word document,
populated with information thahas been entered in FACTS. The Adult Service worker then has
the ability to make modifications, as appropriate, before printing the document. The completed
document must then be saved to the FACTS file cabinet for the case. Finally, creation of this form
must be documented in the Document Tracking area of FACTS.

8.9 Petition for Removal of Conservator/Guardian

The Petition for Removal of Conservator/Guardian is completed in the Case Management phase
of the Guardianship casework process. This form isablailas a DDE in FACTS and may be
accessed through the Report area. It may be opened as a Word document, populated with
information that has been entered in FACTS. The Adult Service worker then has the ability to
make modifications, as appropriate, befopeinting the document. The completed document
must then be saved to the FACTS file cabinet for the case. Finally, creation of this form must be
documented in the Document Tracking area of FACTS.

8.10Petition for Termination, Revocation or ModificationfdAppointment

The Petition for Termination, Revocation, or Modification of Appointment is completed in the
Case Management phase of the Guardianship casework process. This form is available as a DDE
in FACTS and may be accessed through the Report aneay lbe opened as a Word document,
populated with information that has been entered in FACTS. The Adult Service worker then has
the ability to make modifications, as appropriate, before printing the document. The completed
document must then be saved to thACTS file cabinet for the case. Finally, creation of this form
must be documented in the Document Tracking area of FACTS.

8.11 Statement of Financial Resources

The Statement of Financial Resources is completed in the Case Management phase of the
Guardanship casework process. This form is available as a DDE in FACTS and may be accessed
through the Report area. It may be opened as a Word document, populated with information

that has been entered in FACTS. The Adult Service workercdremake modificathns, as
appropriate, before printing the document. The completed document must then be saved to the
FACTS file cabinet for the case. Finally, creation of this form must be documented in the
Document Tracking area of FACTS.

8.12Periodic Report of Guardia

The Periodic Report of Guardian is completed in the Case Management phase of the
Guardianship casework process. This form is available as a DDE in FACTS and may be accessed
through the Report area. It may be opened as a Word document, populatedinidimation

that has been entered in FACTS. The Adult Service worker then has the ability to make
modifications, as appropriate, before printing the document. The completed document must

then be saved to the FACTS file cabinet for the case. Finally,otreztithis form must be
documented in the Document Tracking area of FACTS

8.13Intake Summary
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The Intake Summary is available as anlioa report based on information entered in the
Intake/Assessment phase of the case. It may be accessed throughpbe Besa.

8.14Ethics Consultation Intake Tool

The Ethics Consultation Intake Tool is the form to be used by the worker whenever an Ethics
Consultation is being requested. The worker is to complete this form and submit it to the Adult
Services Consultésin the Bureau of Children and Adult Services. The completed form may be
faxed if necessary.

8.15Ethics Consultation Summary

The Ethics Consultation Summary form is to be completed by the Adult Services Consultants to
document the consultation requestt also is used to summarize the consensus of the other
committee members consulted on the case. When complete, the Summary will be retained on
file in the Office of Social Services.

8.16Negative Action Letter (SE3)

Anytime a negative action is taken aSubstitute Decision Makerase such as a reduction in
services provided by the Department, the client or their legal representative must be provided
with written notification of the action being taken. The action must be clearly and specifically
stated, advising the client/legaépresentative of the action being taken and the reason(s) for
the action. In addition to notification of the action being taken, the client or their legal
representative must be made aware of their right to appeal the decision and advised of what
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IN THE CIRCUIT COURT OF COUNTY, WEST VIRGINIA

For Clerk’s Use Only

INRE: CASE NUMBER -G-
AN ALLEGED PROTECTED PERSON

AFFIDAVIT OF PHYSICIAN
[West Virginia Code: § 44A-2-9(c)]

STATE OF .
COUNTY OF , to-wit:

This day. personally appeared before me the undersigned physician who. having been first duly sworn.
says, represents and certifies as follows:

L. . a licensed physician in the State of
. hereby certify that I have examined and/or evaluated the condition of
[insert name of alleged protected person here]
and that in my expert opinion, this individual cannot attend the hearing addressing whether a guardian or
conservator should be appointed for this individual for the following reasons [check applicable reasons and
provide supporting facts in spaces provided and artach additional pages, if necessary]:

The presence of the individual is not possible due to a physical mnability. The basis for this
opinion 1s as follows:

Requiring the presence of the individual would significantly impair the individual's
health.
Explain :
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Other Reason(s):

Given under my hand this day of [meonthf. [vear].

SIGNATURE OF PHYSICIAN

The foregoing affidavit was taken. subscribed and sworm to before me by the said
. in my said County and State on this, the day

of [month]. [rear].

Given under my hand and NOTARIAL SEAL
[AFFIX NOTARIAL SEAL

NOTARY PUBLIC

My Commission Expires:
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